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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



MOHAMMAD FAYYAZ and 
GIZELA FAYYAZ, 



V, 

DEPARTMENT OF HOMELAND 
SECURITY, through its Secretary, 
MICHAEL CHERTOFF; EMILIO 
GONZALEZ, Director, UNITED 
STATES CITIZENSHIP AND 
IMMIGRATION SERVICES (USCIS); 
SHARON HUDSON, District Director, 
USCIS Houston; and ROBERT 
MUELLER, Director, FEDERAL 
BUREAU OF INVESTIGATION (FBI), 

Defendants. 



CIVIL ACTION NO. 06cv2016 (HHK) 



DEFENDANTS' MOTION TO TRANSFER OR, 
IN THE ALTERNATIVE, TO DISMISS 

COME NOW, the above-named Defendants, by and through their attorney, the United 

States Attorney for the District of Columbia, and respectfully move this Court to transfer this 

case to the Southern District of Texas, hi the alternative. Defendants move to dismiss this case 

for lack of jurisdiction and for failure to state a claim upon which relief can be granted, pursuant 

to Fed. R. Civ. P. 12(b)(1) and (6). In support of this Motion, Federal Defendants refer the Court 

to the accompanying memorandum of points and authorities. A proposed Order consistent with 

this Motion also is attached. 
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Respectfully submitted, 

/s/ 



JEFFREY A. TAYLOR, D.C. Bar #498610 
United States Attorney 



RUDOLPH CONTRERAS, D.C. Bar #434122 
Assistant United States Attorney 



/s/ 

KAREN L. MELNIK, D.C. Bar #436452 
Assistant United States Attorney 
555 4* Street, N.W. Rm. E 4112 
Washington, D.C. 20530 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



MOHAMMAD FAYYAZ and 
GIZELA FAYYAZ, 



V, 

DEPARTMENT OF HOMELAND 
SECURITY, through its Secretary, 
MICHAEL CHERTOFF; EMILIO 
GONZALEZ, Director, UNITED 
STATES CITIZENSHIP AND 
IMMIGRATION SERVICES (USCIS); 
SHARON HUDSON, District Director, 
USCIS Houston; and ROBERT 
MUELLER, Director, FEDERAL 
BUREAU OF INVESTIGATION (FBI), 

Defendants. 



CIVIL ACTION NO. 06cv2016 (HHK) 



MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO 
TRANSFER OR, IN THE ALTERNATIVE, TO DISMISS 

Defendants Michael Chertoff, Secretary of the Department of Homeland Security, et aL, 
respectfully move to transfer this case to the Southern District of Texas or, in the alternative, to 
dismiss the Complaint for Mandamus filed by the Plaintiff in the above-captioned matter. 
I. FACTUAL BACKGROUND 

On October 5, 1977, Plaintiff was bom in Pakistan. See Declaration of Sharon A. 
Hudson ("Hudson DecL"), USCIS Houston District Director, attached hereto as Exhibit A at Tl 
7(a). On December 22, 2002, he was admitted to the United States as a non-immigrant F-1 
student. See id at Tj 7(b). Plaintiff was authorized to attend Texas Southern University in 
Houston, Texas. See Exhibit B. On November 14, 2003, Plaintiff married a United States 
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citizen. See Hudson Decl. at 7(c). The marriage occurred in Houston, Texas. See Exhibit C. 
Since January 1999 to the present time, Plaintiff has resided in or near Houston, Texas. See 
Exhibit D and Complaint at Tj 5. 

On June 29, 2004, Plaintiff and his spouse filed a Form 1-130 visa petition and a Form I- 
485 application to adjust status to a lawfiil permanent resident. See id. at Tj 7(d) and Exhibit A-1 
and A-2 attached thereto. USCIS commenced the mandatory criminal and national security 
background checks, including the FBI name check on July 5, 2004. See id. at Tl 7(e).' 
Adjudication of a properly filed 1-485 application to adjust status hes with the USCIS district 
director having jurisdiction over the alien's place of residence. See 8 CFR § 245.2(a). On 
February 10, 2005, based on jurisdictional requirements, a USCIS Houston District 
Adjudications Officer interviewed Plaintiff and his spouse. See id. at Tl 7(f). On that same date, 
USCIS approved Plaintiff Gizela Fayyaz's 1-130 visa petition.^ See id. at 7(g) and Exhibit A-1 
attached thereto. 

Since the interview, USCIS has been unable to complete adjudication of the adjustment 
status application because the mandatory FBI name check remains pending as of the date of the 
attached declaration. See id at Tl 7(h). The FBI name check process is detailed and set forth 
both on the USCIS and FBI public websites. See id. at Tj 8 and Exhibits A-3 and A-4 attached 
thereto. These documents clearly set forth the security checks that USCIS must complete prior 
to approval of any application. These fact sheets demonstrate that, although the vast majority 



' The FBI name check is conducted in Washington, D.C., but the results are ultimately 
forwarded to the USCIS Houston, Texas, District Office as part of the overall local adjudication 
of the application for adjustment of status. See Hudson Decl. at n.3. 

^ Since USCIS approved Plaintiff Gizela Fayyaz's 1-130 visa petition, there are no outstanding 
issues with respect to this Plaintiff 
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clear quickly, FBI name checks can remain pending on applicants for longer periods of time, but 
that such delays involve only approximately one percent of the USCIS apphcations received 
each year. See id. 

USCIS is mandated to perform and await favorable completion of the national security 
FBI name check, and is mandated to have all background checks current and favorably resolved 
prior to approval of any application. See id. at Tj 9 and Exhibit 5 attached thereto; see also Public 
Law 103-317, 108 Stat. 1724, Aug. 26, 1994, which in part amended 8 U.S.C. § 1255, by 
mandating that "The Immigration and Naturalization Service shall conduct full fingerprint 
identification checks through the Federal Bureau of Investigation for all individuals over sixteen 
years of age adjusting immigration status in the United States pursuant to this section." 

Houston USCIS monitors all pending FBI name check cases weekly. See id. atH 10. 
Once USCIS receives the FBI name check clearance, assuming the name check clears with no 
possibly derogatory information, USCIS will also be required to ensure that Plaintiffs 
fingerprint results have not expired, and will be required to update the IBIS background checks 
which have expired, prior to approving the application for adjustment of status or issuing a 
lawful permanent resident card. See id If, however, USCIS receives any derogatory 
information as a result of the FBI name check, USCIS is mandated to investigate and resolve that 
derogatory information prior to completion of the application adjudication. See id. at 1| 1 1 • 

Since the terrorist attacks of September 11, 2001, the need to conduct more rigorous and 
thorough background checks on aliens who are seeking immigration benefits has required 
procedures that sometimes result in individuals not receiving a response to their application as 
quickly as in the past. See id. at Tj 12. However, the law and public safety requires USCIS to 
make certain that the checks have been done before it adjudicates and approves an application to 

3 
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ensure the applicant's eligibility for the benefit. See id. 

On November 27, 2006, Plaintiffs filed the instant Complaint for Mandamus against 
Defendants, seeking to compel Defendants to adjudicate Plaintiffs application for lawful 
permanent residence. See Complaint at T[ 2. The action is also brought against Defendants to 
compel action on a petition for alien relative. See id The visa petition, however, was approved 
by USCIS Houston on February 10, 2005, mooting that issue. As Defendants demonstrate 
below, the Complaint should be transferred to the Southern District of Texas where venue is 
proper, hi the alternative, this case should be dismissed because this Court lacks subject matter 
jurisdiction, and because the Complaint fails to state a claim upon which relief may be granted. 
II. STANDARD OF REVIEW FOR MOTION TO DISMISS 

The standard to be applied in deciding a motion to dismiss is well-established. For 
purposes of deciding whether a Plaintiff has failed to state a cause of action, the factual 
allegations of the complaint must be taken as true, and all ambiguities or doubts in the factual 
allegations must be resolved in favor of the pleader. Caudle v. Thomason , 942 F.Supp. 635, 638 
(D. D.C. 1996). Despite this generous standard, the complaint stiU must set forth sufficient 
factual information to suggest that there exists some recognized legal theory upon which relief 
can be granted. Id. A court must dismiss a complaint where, even assuming all the factual 
allegations are true. Plaintiff has failed to establish a right to relief based upon those facts. Id. 

The Plaintiff bears the burden of establishing the court's subject matter jurisdiction. See 
Miller v. United States , 710 F.2d 656, 662 (10th Cir.), cert, denied, 464 U.S. 939 (1983); Baird 
V. United States , 653 F.2d 437, 440 (10th Cir. 1981), cert, denied, 454 U.S. 1144 (1982). In 
deciding a motion under Rule 12(b)(1), the Court may go beyond the allegations of the 
Complaint. See Land v. Dollar , 330 U.S. 731, 735 n. 4 (1947); Herbert v. National Academy of 

4 
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Sciences , 974 F.2d 192, 197-98 (D.C. Cir. 1992); Haase v. Sessions , 835 F.2d 902, 906 (D.C. 
Cir. 1987); Bonterra America, Inc. v. Bestmann , 907 F.Supp. 4, 5 n.l (D.D.C. 1995); Kuffel v. 
United States Bureau of Prisons , 882 F. Supp. 1116, 1120 (D.D.C. 1995). Additionally, a court 
may properly take judicial notice of court records without converting a motion to dismiss into a 
motion for summary judgment. E.g. , Baker v. Henderson , 150 F.Supp. 2d 17, 19 n. 1 (D.D.C. 
2001) (""in determining whether a complaint fails to state a claim, the court may take judicial 
notice of matters of a general public nature, such as court records, without converting the motion 
to dismiss into one for summary judgment."); Himmelman v. MCI Communications , 104 
F.Supp.2d 1, 3 (D.D.C. 2000) ("[t]he court may consider [on a motion to dismiss] the allegations 
of the complaint, documents attached to or specifically referred to in the complaint, and matters 
of public record."). This is so because a motion under Rule 12(b)(1) "calls into question the 
court's power to hear the plaintiffs claim ... and therefore imposes upon courts an affirmative 
obhgation to ensure that they are acting within the scope of their jurisdictional power." 5 A 
Wright & Miller, Federal Practice & Procedure 2d § 1350; see also District of Columbia 
Retirement Bd. v. United States , 657 F.Supp. 428, 431 (D.D.C. 1987). Accordingly, the Court 
need not limit itself to the aUegations of the Complaint in deciding a 12(b)(1) motion. Instead, 
"the Court may consider the complaint supplemented by undisputed facts evidenced in the record 
... plus the court's resolution of disputed facts." Herbert v. National Acad, of Sciences , 974 F.2d 
192, 197(D.C. Cir.1992). 

A motion to dismiss under Rule 12(b)(6) should be granted only if "it appears beyond 
doubt that the plaintiff can prove no set of facts in support of [her] claim which would entitle 
[her] to relief" Conley v. Gibson , 355 U.S. 41, 45-46 (1957). In making determinations on a 
motion to dismiss under Rule 12(b)(6), a court must view facts alleged in the complaint in the 

5 
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light most favorable to the plaintiff. Id,; see also Nix v. Hoke , 139 F.Supp.2d 125, 131 (D.D.C. 
April 2001) (citing, Weyrich v. The New Repubhc, hic. , 235 F.3d 617, 623 (D.C. Cir. 2001)), 
and Slaby v. Fairbridge , 3 F. Supp. 2d 22, 27 (D.D.C. 1998). In this case. Plaintiff fails to 
establish a right to relief on the claims asserted, even when accepting the facts he alleges as true. 
III. ARGUMENT 

A. Applications For Adjustment Of Status 

Section 245 of the Immigration and Nationality Act, 8 U.S.C. § 1255, authorizes USCIS 

to adjust to permanent residence status certain aliens who have been admitted into the United 

States. Adjustment of status is subject to a favorable exercise of discretion. Section 245(a) 

provides: 

The status of an alien who was inspected and admitted or paroled 
into the United States . . . may be adjusted by the Attorney 
General, in his discretion and under such regulations as he may 
prescribe, to that of an alien lawfully admitted for permanent 
residence if (1) the alien makes an application for such adjustment, 
(2) the alien is eligible to receive an immigrant visa and is 
admissible to the United States for permanent residence, and (3) an 
immigrant visa is immediately available to him at the time of his 
application. 

8 U.S.C. § 1255(a) (emphasis added). Significantly, the statute does not set forth any time frame 

in which a determination must be made whether to adjust an alien's status. 

The procedures for admitted aliens to apply for adjustment of status are set forth at 8 

C.F.R. § 245. The regulations do not estabhsh any time frame in which adjudication must occur. 

Before a decision is rendered on an alien's 1-485 application, USCIS, in conjunction with the 

Federal Bureau of Investigation (FBI), conducts several forms of security and background 

checks to ensure that the alien is eligible for the benefit and that he or she is not a risk to national 

security or public safety. These checks currently include: (a) records checks against the 

6 
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Department of Homeland Security's ("DHS") own immigration systems; (b) an FBI fingerprint 
check for relevant criminal history records on the alien; (c) a check against the Literagency 
Border Inspection System (IBIS), which is managed by DHS, and contains records and "watch 
list" information from more than twenty federal law enforcement and intelligence agencies; and 
(d) an FBI name check, which is run against FBI investigative databases containing information 
that is not necessarily revealed by the FBI's fingerprint check or IBIS. See 8 U.S.C. § 1 105(a) 
(authorizing "direct and continuous liaison with the Directors of the Federal Bureau of 
Investigation and the Central Intelligence Agency and with other internal security officers of the 
Government for the purpose of obtaining and exchanging information for use in enforcing the 
provisions of this chapter in the interest of the internal and border security of the United States"). 

B, Venue Is Not Proper In The District Of Columbia, 

The Court should determine that this case has an inadequate connection to Washington, 
D.C., because Plaintiff resides in Houston, Texas, and the USCIS office with jurisdiction over 
Plaintiffs pending adjustment application is located in Houston, Texas. Plaintiff contends that 
venue is proper in Washington, D.C. solely because defendants Department of Homeland 
Security (DHS), United States Citizenship and Naturalization Services (USCIS), and the Federal 
Bureau of Investigation (FBI) have headquarters in Washington, D.C. See Plaintiffs Complaint 
at Tl 4 ("Complaint"). 

Venue is proper in the District where: (1) the defendant resides; (2) a substantial part of 
the events or omissions giving rise to the claim occurred; or (3) the plaintiff resides if no real 
property is involved in the action. 28 U.S.C. § 1391(e). Courts investigate challenges to venue 
very closely when a plaintiff files suit in Washington, D.C. and the only connection to the 
District of Columbia is that named defendants are high government officials who reside there. 

7 
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"Courts in [the District of Columbia] Circuit must examine challenges to . . . venue very 
carefully to guard against the danger that a plaintiff might manufacture venue in the District of 
Columbia. By naming high government officials as defendants, a plaintiff could bring suit here 
that properly should be pursued elsewhere." See Cameron v. Thornburgh , 983 F.2d 253, 256 
(D.C. Cir. 1993) (ruling Washington, D.C. was not the proper venue because (1) the acts and 
omissions occurred elsewhere; (2) the two appellees that had the most direct connection with the 
case were in Indiana and Kansas; and (3) the sole connection to Washington, D.C. was the 
inclusion of the Director of the Federal Bureau of Prisons and the Attorney General in their 
official capacities); Joyner v. District of Columbia , 267 F.Supp.2d 15, 20-21 (D.C. Cir. 2003) 
(holding that the case's only connection to Washington, D.C. was the situs of named federal 
government defendants; and since the case had several connections to the Middle District of 
Pennsylvania, the case should be transferred). 

The considerations listed above dictate that this case should be transferred to the 
Southern District of Texas. Notably, jurisdiction over an apphcation for adjustment of status lies 
in the USCIS district office where the applicant resides. See 8 CFR § 245.2(a). The 
adjudication of Plaintiff s application will occur in Houston, Texas, because Plaintiff has 
continually resided in the Houston, Texas, area. This case is similar to Cameron and Joyner in 
that: (1) the acts and omissions occurred elsewhere, Le^, the decision whether to grant Plaintiffs 
application for adjustment of status will be made by federal officials in Houston; (2) the 
defendant with the strongest direct connection to the adjudication of Plaintiff s application is in 
the Southern District of Texas (the Houston USCIS office, which is responsible for adjudicating 
Plaintiffs application); and (3) relevant records are in Houston rather than Washington, D.C, 
which favors venue in the Southern District of Texas. See Hudson Decl. at Tl 6 and n.3. 
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C, The Court Should Transfer Venue To The Southern District Of Texas 

For the "convenience of parties and witnesses, in the interest of justice, a district court 
may transfer any civil action to any other district or division where it might have been brought." 
See 28 U.S.C. § 1404(a). A threshold question is whether the case could have been brought in 
the district to which transfer is sought. See Stewart Organization v. Ricoh Corp. , 487 U.S. 22, 
29 (1988) (citing Van Dusen v. Barrack , 376 U.S. 612, 613 (1964)). The Court must engage in a 
case-by-case analysis and balance the private interests of the parties with public interests such as 
efficiency and fairness to decide if transfer is proper. Id. at 29. The moving party bears the 
burden to establish that it is proper to transfer the case. See Trout Unlimited v. United States 
Dep't of Agriculture , 944 F.Supp. 13, 16 (D.D.C. 1996) (citing Air Line Pilots Ass'n v. Eastern 
Air Lines , 672 F.Supp. 525, 526 (D.D.C. 1987) (citations omitted). 

The private interests of the parties include: Plaintiffs choice of forum. Defendants' 
choice of forum, whether the claim arose elsewhere, convenience of the parties, convenience of 
the witnesses, and ease of access to sources of proof See Trout Unlimited , 944 F.Supp. at 16 
(citation omitted). The public interest considerations include: transferee's familiarity with 
governing laws, relative congestion of the calendars of the potential transferee and transferor 
courts, and local interests in deciding local controversies at home. Id. 

Plaintiff should have initially brought this case in the Southern District of Texas. Venue 
is proper in the district where: (1) the defendant resides; (2) a substantial part of the events or 
omissions giving rise to the claim occurred; or (3) the plaintiff resides if no real property is 
involved in the action. See 28 U.S.C. § 1391(e). Here, Plaintiff resides in the Southern District 
of Texas; and the principal Defendant, the Houston USCIS office, is in the Southern District of 
Texas. Furthermore, the events or omissions giving rise to Plaintiffs claim occurred in the 
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Southern District of Texas. USCIS adjudicates its applications for adjustment of status locally; 
therefore the delay in the processing of Plaintiff s apphcation is a matter related to the Houston 
USCIS office. Plaintiff admits this in his complaint. See Complaint ^m 10-14. 

In sum, this case could have been brought in the district to which transfer is sought. 
While the Court must grant substantial deference to a plaintiffs choice of venue, this deference 
can be minimized. For example, plaintiffs choice of venue is afforded less deference if the 
forum is not the plaintiffs home forum. See Shawnee Tribe v. United States , 298 F.Supp.2d 21, 
24 (D.D.C. 2002) (citing Piper Aircraft Co. v. Reyno , 454 U.S. 235 (1981)). Deference is also 
minimized if the plaintiffs choice has an inadequate nexus to the events in the case. Courts have 
held that there is an inadequate nexus if federal officials in Washington, D.C. were not involved 
in the decision-making process See Shawnee Tribe v. United States , 298 F.Supp.2d at 24 (citing 
Trout Unlimited , 944 F.Supp. at 17.) See also Sierra Club v. Flowers , 276 F.Supp. 62, 67-68 
(D.D.C. 2003) (holding that plaintiff s choice of forum, Washington, D.C, deserved little 
deference, because (1) federal officials in Washington, D.C. were not involved in the 
decision-making process that led up to the issuance of mining permits affecting the Lake Belt 
area of the Everglades; and (2) federal officials in Florida signed the final record of decision. 
Thus, the Court ruled that Washington, D.C. did not play an "active or significant" role in the 
decision to issue the permits.); The Wilderness Society v. Babbitt , 104 F.Supp. 2d 10, 13-15 
(D.D.C. 2000) (ruling that plaintiffs' choice of forum deserves substantial deference because (1) 
the Secretary of Interior, a federal official in Washington, D.C, was directly involved in the 
decision-making as evidenced by (a) the Secretary had involvement in the decision that was far 
from "routine;" (b) the Secretary signed the record of decision in Washington, D.C; and (c) the 
Secretary briefed the public on his decision in Washington, D.C, (2) the environmental issue's 

10 
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national scope, and (3) plaintiffs ties to the District of Columbia). 

Plaintiff contends that venue is proper in Washington, D.C., because DHS, USCIS, and 
FBI are headquartered here. See Complaint Tj 4. Plaintiffs reason for choosing Washington, 
D.C. is unknown. 

This Court should grant little deference to Plaintiffs choice of forum for several reasons. 
As in Shawnee Tribe , the Defendants are seeking transfer to Plaintiffs home forum, the Southern 
District of Texas. In addition, Washington, D.C. has an insufficient connection with the events 
of this case. USCIS conducts all of its adjudication of family-based adjustment of status 
applications locally. As such, federal officials in Houston, Texas are responsible for the 
decision-making process, and the final decision regarding Plaintiffs pending adjustment 
application. See Hudson Decl. at Tl 6. Even though the FBI conducts the (background) name 
check in Washington, D.C, the background name check is not initiated in Washington, D.C. 
The background name check is not monitored by USCIS in Washington, D.C, but rather in the 
USCIS district office with jurisdiction over the adjustment of status application. See id. at n.3. 
The decision-making process and final decision are conducted by local officials in Houston. See 
id at Tl 6. The FBI has a very "routine" role in Plaintiffs application - to conduct the 
(background) name check and simply send the results to the Houston USCIS office. See id at 
n.3. Federal officials in Washington, D.C. do not play any adjudicative role in the decision 
whether or not to grant plaintiffs application for adjustment of status. Further, the Court in 
Sierra Club further held that the national significance of the Everglades does not tilt the balance 
in favor of keeping the forum in Washington, D.C, because the federal officials in Washington, 
D.C. did not have an active role in the decision to issue a permit. See 276 F.Supp. at 68. This 
case does not have national significance, therefore, the balance does not tilt towards keeping the 

11 
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forum in Washington, D.C. 

The Court next considers Defendants' choice of forum, and Defendants have legitimate 
reasons for the Court to transfer this case. The Southern District of Texas is where Plaintiff 
resides and is the home jurisdiction of the Houston office of USCIS. The Houston office has 
jurisdictional connection to the case, since the USCIS Houston office is charged with and is 
responsible for adjudicating Plaintiffs pending adjustment application. See Hudson Decl. at Tl 6. 
As Plaintiff acknowledges, the Houston USCIS office is responsible for the length of the delay in 
the processing of his application. See Complaint TJTl 12, 15 (complaining that Defendant USCIS 
Houston's refusal to act on the application is arbitrary and not in accordance with the law."). 
Since this case arose in the Southern District of Texas, there is local interest in resolving it there. 
See Schmidt v. American histitute of Physics , 322 F.Supp.2d 28, 36 (D.D.C. 2004) (holding that 
cases should be resolved in the locale in which they arise.) 

Moreover, the Southern District of Texas is a significantly more convenient jurisdiction 
to litigate this case. As stated above. Plaintiff resides in Texas. Clearly, it is more convenient to 
litigate this case in Plaintiffs home forum, rather than having to travel to Washington, D.C. In 
addition, the Houston USCIS office is responsible for the adjudication of Plaintiff s pending 
adjustment application. As such: (1) the people involved in making the determination as to 
Plaintiffs application are located in Houston; and (2) documents or records related to the case 
are all located in Houston. See Hudson Decl. at Tj 6. 

Since this action concerns federal law, the Southern District of Texas is as familiar with 
the applicable law as the District of Columbia. In addition, there is no evidence that the 
Southern District of Texas's docket is more congested than the District of Columbia's docket. 
See Trout Unlimited v. United States Dep't of Agriculture , 944 F.Supp. at 16. Both factors 

12 
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weigh in favor of the Court transferring this case to the Southern District of Texas. 

D. Alternatively, Plaintiff's Claim Is Barred 

Plaintiff contends that subject matter jurisdiction exists in this action under 28 U.S.C. §§ 
1331, 1361, and the Administrative Procedures Act ("APA"), 5 U.S.C. §§ 701 et seq. Defendant 
respectfially disagrees. The cited statutory provisions fail to provide a basis for subject matter 
jurisdiction over Plaintiffs claim. Specifically, the Court lacks subject matter jurisdiction 
because: 

(1) The INA divests courts of jurisdiction over suits where, as here, the Plaintiff seeks 
judicial review of either an agency's discretionary decision or action, INA § 242(a)(2)(B)(ii), 8 
U.S.C. § 1252(a)(2)(B)(ii). 

(2) The INA bars judicial review of "any cause or claim by or on behalf of any alien 
arising from the decision or action" of the agency to "commence proceedings, adjudicate cases, 
or execute removal orders," INA § 242(g), 8 U.S.C. §§ 1252(a)(2)(B)(ii), (g). 

(3) Mandamus is a remedy, once jurisdiction is properly invoked, not a basis for 
jurisdiction. Further, mandamus may not issue here because the Plaintiff lacks a clear right to an 
immediate adjudication of the application to adjust status, and Defendant owes no clear duty to 
adjudicate the adjustment application prior to the completion of background checks for criminal 
convictions, immigration fraud, and national security matters. 

(4) The Administrative Procedure Act does not provide an independent basis for subject 
matter jurisdiction to review agency action, but its waiver of sovereign immunity must be 
coupled with another basis for jurisdiction, such as 28 U.S.C. § 1331. Further, the APA 
precludes judicial review of agency's discretionary decisions. 

E, Plaintiffs Complaint Should Be Dismissed Under Rule 12(b)(1) because INA 

13 
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§ 242(a)(2)(B)(ii), 8 U.S.C. § 1252(a)(2)(B)(ii), and INA § 242(g), 8 U.S.C. § 
1252(g), Each Independently Divest this Court of Jurisdiction. 

1. INA § 242(a)(2)(B)(ii), 8 U.S.C. § 1252(a)(2)(B)(ii) . 

The INA contains an express jurisdiction-stripping provision where a litigant seeks 

review of an adjustment case or any other discretionary decision. In a subsection entitled 

"Matters not subject to judicial review," INA § 242(a)(2)(B) provides that: 

Notwithstanding any other provision of law (statutory or 
nonstatutory), section 2241 of title 28, United States Code, . . . and 
sections 1361 and 1641 of such title, and . . . regardless of whether 
the judgment, decision, or action is made in removal proceedings, 
no court shall have jurisdiction to review: 

(I) any judgment regarding the granting of relief under section 
212(h), 212(1), 240A, 240B, or 245 [8 U.S.C. § 1255], or 
(ii) any other decision or action of the Attorney General or the 
Secretary of Homeland Security the authority for which is 
specified under this title to be in the discretion of the Attorney 
General or the Secretary of Homeland Security , .... 

8 U.S.C. § 1252(a)(2)(B) (emphasis added). See Zhu v. Gonzales , 411 F.3d 292 (Cir. D.C. 

2005); Mustafa v. Pasquerell , 2006 WL 488399 (W.D. Tex. Jan 10, 2006); Zahini v. Neufeld , 

2006 WL 224621 1 (M.D. Fla. June 26, 2006); Blacher v. Ridge , 436 F. Supp.2d 602 (S.D.N.Y. 

2006). Because the adjudication of an adjustment of status application is expressly committed to 

the discretion of the Secretary of Homeland Security, 8 U.S.C. § 1252(a)(2)(B)(ii) divests this 

Court of subject matter jurisdiction. Under 8 U.S.C. § 1252(a)(2)(B)(ii), courts are barred from 

reviewing any "decision or action" the authority for which is specified as discretionary under 

"this title." In seeking to compel the adjudication of an adjustment of status application under 8 

U.S.C. § 1255, Plaintiffs claim falls squarely within the plain meaning of these terms. 

First, "this title" refers to Title H of the INA, which is comprised of INA §§ 201 - 294, 8 U.S.C. 

§§1151 through 1363a, Le, all INA sections in the 200 series. Thus, section 245(a), 8 U.S.C. 
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§ 1255(a), which grants discretionary authority to adjudicate adjustment of status applications, is 

part of Subchapter II. 

Second, under INA 245(a), 8 U.S.C. § 1255(a), the "authority" for adjudicating 

adjustment of status applications is discretionary. INA § 245(a), 8 U.S.C. § 1255(a) (emphasis 

added), provides: 

The status of an alien who was inspected and admitted or paroled 
into the United States . . . may be adjusted by the Attorney 
General, in his discretion , and under such regulations as he may 
prescribe, to that of an alien lawfully admitted for permanent 
residence if (1) the alien makes an application for such adjustment, 
(2) the alien is eligible to receive an immigrant visa and is 
admissible to the United States for permanent residence, and (3) an 
immigrant visa is immediately available to him at the time his 
application is filed. 

INA § 1255(a) "vests USCIS with discretion over the entire process of adjustment application 

adjudication. As such, § 1252(a)(2)(B)(ii) precludes judicial review of any 'action,' meaning 

any act or series of acts, included within the ongoing adjudication process and the pace at which 

that action proceeds." Safadi v. Howard , 466 F.Supp.2d 696, 700 (E.D.Va. 2006)(emphasis in 

original) (nearly 4 years had passed in processing plaintiffs pending application for adjustment 

of status); accord Wilkinson-Okotie v. U.S. Dept. of Homeland Security , 2006 WL 2792405 at 3 

(S.D. Tex. Sept. 26, 2006)("Discretionary decisions involving apphcations for adjustment of 

status under 8 U.S.C. § 1255 are expressly included within the jurisdiction-stripping provision 

found in § 1252(a)(2)(B)(I)."); Khalifa v. USCIS , 2006 WL 3609925 at 4 (M.D. Fla. Oct. 10, 

2006)(the adjustment statute, 8 U.S.C. § 1255, "expressly places the adjustment of immigration 

status within the 'discretion' of the Attorney General,'"). 

The Supreme Court has also determined that "adjustment of status," through which an 

alien in the United States may apply for permanent resident status, "is a matter of grace, not 
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right..." Elkins v. Moreno , 435 U.S. 647, 667 (1978). See also Wallace v. Gonzales , 463 F.3d 
135, 136 (2nd Cir. 2006). Absent "adverse factors, adjustment will ordinarily be granted, still as 
a matter of discretion." Elkins v. Moreno , at 667 (quoting Matter of Aral , 13 I. & N. Dec. 494, 
496 (1970)) (emphasis ahered). See also , Daud v. Gonzales , 2006 WL 347712 at 8 (3rd Cir. 
Dec. 5, 2006) ("The decision to grant or deny an adjustment of status pursuant to § 1255 is a 
discretionary one . . . [tjherefore we are without jurisdiction to review Daud's challenge to the 
BIA's denial of discretionary relief. . ."). 

Plaintiff is also seeking judicial review of both an agency decision and agency action. 
USCIS has made a decision that it cannot immediately adjudicate Plaintiffs application because 
the background checks are incomplete, and has acted to withhold adjudication of the adjustment 
application until these checks have cleared. The Safadi Court stated that "under § 
1252(a)(2)(B)(ii) the term 'action' encompasses any act or series of acts that are discretionary 
within the adjustment of status process." 466 F.Supp.2d at 699 (emphasis in original). Since "§ 
1255(a) does not impose any limits on USCIS's discretionary authority over the adjustment of 
status process, it is clear that 'action' in § 1252(a)(2)(B)(ii) encompasses the entire process of 
reviewing an adjustment application, including the completion of background and security 
checks and the pace at which the process proceeds." Id. The pertinent regulations support the 
USCIS's discretionary decision to withhold adjudication until the completion of the necessary 
background checks, to ensure the alien's eligibility for adjustment of status or other immigration 
benefit. 8 C.F.R. § 103.2(b)(7); 8 C.F.R. § 103.2(b)(18). See Zahani v. Neufeld , 2006 WL 
2246211 at 2 (M.D. Fla. June 26, 2006) (8 C.F.R. § 103.2(b)(18) "provides USCIS with 
discretion to withhold adjudication of the adjustment of status application."); Khalifa v. USCIS , 
2006 WL 3609925 at 4 (M.D. Fla. Oct. 10, 2006)("USCIS' authority under 8 C.F.R. § 
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103.2(b)(18) "to withhold adjudication is a decision solely within the discretion of USCIS."). 

The regulations clearly afford "wide discretion to [USCIS] in matters pertaining to the 
timing of the adjudication of petitions." Mustafa v. Pasquerell , 2006 WL 488399, *4 (W.D. Tex. 
2006) citing, Wilhs-Gomez v. Meissner , 879 F.Supp. 1 120, 1 123-24 (W.D. Okla. 1995). The 
investigative process employed for adjustment of status applicants involves agencies outside of 
USCIS's control, such as the FBI, and is crucial for the integrity of the immigration laws and the 
safety of the United States. These background checks are designed to prevent granting benefits 
to aliens who are ineligible due to criminal history, immigration fraud, or threat to national 
security. Alkenani v. Barrows , 356 F.Supp. 2d 652, 657 (N.D. Tex. 2005) (" Nor does the 
immigration service have authority to expedite the FBI investigation or give petitioner priority 
over background checks requested by other agencies. Unfortunately, delays of this nature are 
inevitable and becoming more frequent in light of heightened security concerns in the post-91 1 
world."). Furthermore, "judicial deference to the Executive Branch is especially appropriate in 
the immigration context." INS v. Aguirre-Aguirre , 526 U.S. 415, 425 (1999). A mandamus 
action simply cannot be used to compel the performance of a discretionary act. Kale v. INS , 37 
Fed. Appx. 90; 2002 WL 1022012 (C.A.5 (Tex.)) at *2 . 

In sum, because USCIS's decision to continue evaluating Plaintiffs application lie within 
the discretion of the Attorney General under § 1255(a), this Court lacks subject matter 
jurisdiction over Plaintiffs claims. It is a well-established proposition that judicial review of 
immigration matters is narrowly circumscribed, and that control over immigration is largely 
entrusted to the political branches of the government. See United States v. Valenzuela-Bernal , 
458 U.S. 858, 864 (1982); Mathews v. Diaz , 426 U.S. 67, 81 (1976) ("Since decisions in these 
matters may implicate our relations with foreign powers, and since a wide variety of 
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classifications must be defined in the light of changing political and economic circumstances, 
such decisions are frequently of a character more appropriate to either the Legislature or the 
Executive than to the Judiciary."). 

Congress's specific withdrawal of subject matter jurisdiction from this Court defeats 
Plaintiffs assertion of general federal question jurisdiction under 28 U.S.C. § 1331 and 
mandamusjurisdictionunder 28 U.S.C. § 1361. See Danilov v. Aguirre , 370 F.Supp.2d 441, 
445 (E.D. Va. 2005) (Ellis, J.) ("[I]t is well settled that general grants of jurisdiction may not be 
relied upon to expand a very specific statute that either grants or limits jurisdiction."). Indeed, § 
1252(a)(2)(B) expressly states that it applies "notwithstanding ... [28 U.S.C. §] 1361," and the 
APA explicitly provides that it does not apply where "statutes preclude judicial review." 5 
U.S.C. § 701(a)(2). Because the Court lacks subject matter jurisdiction over this action. 
Plaintiffs complaint should be dismissed in its entirety pursuant to Rule 12(b)(1). 
b. INA 242(g), 8 U.S.C. § 1252(g). 

hi addition, INA § 242(g), 8 U.S.C. § 1252(g) bars judicial review in this case. INA § 
242(g) provides that "notwithstanding any other provision of law, no court shall have jurisdiction 
to hear any cause or claim by or on behalf of an ahen arising from the decision or action of the 
Attorney General to commence proceedings, adjudicate cases, or execute removal orders against 
any alien under this Act." In this way. Congress has evinced its intent to protect the agency from 
actions that interfere with the prioritizing and adjudication of immigration cases. Congress 
intended Section 242(g) to provide some measure of protection to "discretionary determinations, 
providing that if they are reviewable at all, they at least will not be made the bases for separate 
rounds of judicial intervention outside the streamlined process that Congress has designed." 
Reno V. American-Arab Anti-Discrimination Comm , 525 U.S. 471, 485 (1999). 
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Indeed, litigation would be piecemeal and burdensome if an applicant for adjustment 

could: (1) initially challenge the pace at which USCIS processed the application; then (2) 

challenge the denial itself in federal court; (3) raise the adjustment application for review before 

an immigration judge in conjunction with removal proceedings; (4) appeal any denial to the 

Board of hnmigration Appeals; and (5) litigate the adjustment issue again before the Court of 

Appeals. Delay is a goal in and of itself for many immigration litigants, as it affords residence in 

the United States. Oftentimes, successive litigation is the means of choice in achieving this goal. 

2. The Plaintiffs Request for Mandamus Under 28 U.S.C. §1361 Fails 

because the Defendant does not Owe a Clear, Nondiscretionary Duty to 
Process the Adjustment of Status Application Prior to Completion of 
Background Checks or at any Particular Pace . 

Even assuming arguendo , that the jurisdiction stripping provisions of INA § 242 do not 

apply, the mandamus statute does not confer subject matter jurisdiction. The Mandamus Act 

provides that "[t]he district courts shall have original jurisdiction of any action in the nature of 

mandamus to compel an officer or employee of the United States or any agency thereof to 

perform a duty owed to the plaintiff." 28 U.S.C. § 1361 . "The common-law writ of mandamus, 

as codified in 28 U.S.C. § 1361, is intended to provide a remedy for a plaintiff only if he has 

exhausted all other avenues of relief and only if the defendant owes him a clear nondiscretionary 

duty." Heckler v. Ringer , 466 U.S. 602, 616 (1984). Mandamus relief is "a drastic one, to be 

invoked only in extraordinary situations." Kerr v. United States District Court , 426 U.S. 394, 

402 (1976); see also. Allied Chemical Corp. v. Daiflon, hic , 449 U.S. 33, 34 (1980); Giddings v. 

Chandler , 979 F.2d 1 104, 1008 (5th Cir. 1992). Mandamus is available only when a government 

agent or agency has a duty to perform a specific act. The duty must be plainly defined, 

non-discretionary, and free from doubt; the act must be purely ministerial. Id An aggrieved 
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party may not sue a federal agency when the agency action in question is committed to its 
discretion by law. See 5 U.S.C. § 701(a)(2). 

Mandamus "is a drastic and extraordinary remedy reserved for really extraordinary 
causes." Cheney v. United States District Court , 542 U.S. 367, 380 (2004) (internal quotations 
and citation omitted); accord AUied Chemical Corp. v. Daiflon , hic, 449 U.S. 33, 34 (1980); 
Will V. United States , 389 U.S. 90, 95 (1967); Bankers Life & Cas. Co. v. Holland , 346 U.S. 
379, 382-385 (1953). A writ of mandamus may only issue if three elements are met: "(1) the 
petitioner has shown a clear right to the relief sought; (2) the respondent has a clear duty to do 
the particular act requested by the petitioner; and (3) no other adequate remedy is available." In 
re First Federal Sav. & Loan Ass'n of Durham , 860 F.2d 135, 138 (4th Cir. 1988). Accord Rios 
V. Ziglar , 398 F.3d 1201, 1206 (10th Cir.2005); Nyaga v. Aschcroft , 323 F.3d 906, 91 1 (11th 
Cir. 2003). As the Supreme Court has explained, the plaintiffs right to the relief sought must be 
"clear and indisputable," Alhed Chemical , 449 U.S. at 35, and the defendant must owe the 
plaintiff "a clear non-discretionary duty." Heckler v. Ringer , 466 U.S. at 616-17 (1984); see also 
In re First Federal Sav. & Loan , 860 F.2d at 138 ("Mandamus against a public official will not 
lie unless the alleged duty to act involves a mandatory or ministerial obligation which is so 
plainly prescribed as to be free of doubt."). 

Here, Plaintiff lacks a clear right to immediate adjudication, and Defendant has no clear 
mandatory or ministerial obligation to adjudicate the application within a particular time frame. 
Safadi v. Howard , 466 F.Supp.2d at 700. The decision whether to grant or deny Plaintiffs 
adjustment application is plainly discretionary by statute. See 8 U.S.C. § 1255(a). Surely, part 
of USCIS's discretion in adjudicating an adjustment application includes ensuring that 
immigration benefits are not conferred to an alien ineligible for a benefit due to fraud, criminal 

20 



Case 1 :06-cv-0201 6-HHK Document 5 Filed 03/1 3/2007 Page 23 of 28 

convictions, or national security matters, and determining when the background checks are 
satisfactorily complete. Accordingly, there are no statutory provisions or regulations that 
mandate the adjudication of adjustment applications within a particular time frame. 
Consequently, USCIS has no clear, mandatory duty to adjudicate Plaintiffs application prior to 
completion of background checks in order to meet a prescribed deadline. 

For these reasons, district courts have routinely found that mandamus relief is 
unavailable to compel immediate adjudication of applications for adjustment of status. Safadi 
V. Howard , 466 F.Supp.2d at 700; Saleh v. Ridge , 367 F.Supp.2d 508, 511 (S.D.N.Y. 2005) 
("The Court therefore lacks subject matter jurisdiction to compel agency action by writ of 
mandamus in this case."); Karan v. McElroy , No. 02 Civ. 6678(JGK), 2003 WL 21209769, at *1 
(S.D.N.Y. May 23, 2003) ("[BJecause decisions regarding the plaintiffs immigration status are 
committed to the discretion of the INS, this Court lacks the authority under ... the mandamus 
statute. . . to grant the relief the plaintiff seeks."); Zheng v. Reno , 166 F.Supp.2d 875, 880-81 
(S.D.N.Y. 2001); Sadowski v. INS , 107 F.Supp.2d 451, 453 (S.D.N.Y. 2000); see also Rahman 
V. McElroy , 884 F.Supp. 782, 787 (S.D.N.Y. 1995). As the district court in Saleh noted, 
"[ajdjustment of immigration status ... is a discretionary act, and therefore, [i]n keeping with 
the plain language [of 8 U.S.C. § 1255(a)], courts have consistently found mandamus 
inappropriate in actions based on the government's failure to adjust an applicant's status." Saleh, 
367 F.Supp. 2d at 508 (brackets original, internal quotation marks omitted). 

In sum, because the timing of the adjudication of Plaintiffs adjustment of status 
application is not "subject to positive command, plainly described and free from doubt," Plaintiff 
is not entitled to the extraordinary relief of mandamus. Rahman , 884 F.Supp. at 787. The Court 
thus lacks subject matter jurisdiction to issue the writ. 
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3. The APA Precludes This Court From Reviewing Plaintiffs Claim Because 
it Concerns Action that is Committed to Agency Discretion . 

The APA does not, however, entitle a person "adversely affected or aggrieved by agency 
action" to judicial review, see § 702, where another statute precludes judicial review or "agency 
action is committed to agency discretion by law." See § 701(a)(2); Brock v. Pierce County , 476 
U.S. 253, 260 n.7 (1986). "The principle purpose of the APA limitations . . . and of the 
traditional limitations upon mandamus from which they were derived — is to protect agencies 
from undue judicial interference with his lawfial discretion . . . ." Norton v. So. Utah Wilderness 
Alliance , 542 U.S. 55, 66 (2004). Here, § 701(a)(2) precludes judicial review over Plaintiffs 
claims because the adjudication of 1-485 adjustment applications is committed to agency 
discretion. See Safadi v. Howard , 466 F.Supp.2d at 700. 

The APA itself does not confer jurisdiction on a district court to review the decision of an 
administrative agency. Califano v. Sanders , 430 U.S. 99, 107 (1977). However, a district court 
may have subject matter jurisdiction under 28 U.S.C. § 133 1 over a claim that an agency has 
violated the APA, if the claim is not "wholly insubstantial and frivolous" or "patently without 
merit." Bell v. Hood , 327 U.S. 678, 682-84 (1946). 

Even where subject matter jurisdiction to review an APA claim exists, however, a claim 
is nevertheless unreviewable by the courts if the relevant agency action is "committed to agency 
discretion by law." 5 U.S.C. § 701(a)(2). "Agency action" is defined under the APA to include 
a "failure to act." 5 U.S.C. § 551(13). hi Heckler v. Chancy , supra , the Supreme Court 
interpreted 5 U.S.C. § 701(a)(2) to mean that "review is not to be had if the statute is drawn so 
that the court would have no meaningfiil standard against which to judge the agency's exercise of 
discretion." Id at 830. As the Court went on to explain, "if no judicially manageable standards 
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are available forjudging how and when an agency should exercise its discretion, then it is 
impossible to evaluate agency action for 'abuse of discretion.'" Id; see also Collins Music Co. v. 
United States , 21 F.3d 1330, 1335 (4th Cir. 1994). 

As explained above, the adjudication of an adjustment of status application is expressly 
committed to agency discretion. See 8 U.S.C. § 1255(a) (an alien's status "may be adjusted by 
the Attorney General, in his discretion and under such regulations as he may prescribe") 
(emphasis added). Moreover, no statutory or regulatory provisions provide a "meaningful 
standard" against which to measure USCIS's process of adjudicating such an application. 
Heckler , 470 U.S. at 830. Rather, the agency maintains complete discretion to determine, not 
only whether to adjudicate the adjustment application, but also "how and when" to do so. Id In 
contrast with certain other immigration provisions, e.g. , 8 U.S.C. § 1447(b) (requiring 
adjudication of naturalization applications 120 days after examination), the statute and 
regulations governing Plaintiffs adjustment of status application provide no time frame for when 
such an application must be adjudicated. See Zheng v. Reno , 166 F.Supp.2d at 879 ("[TJhere is 
no requirement that the application be decided within a specific period of time[.]"). 
Consequently, there is no standard against which the Court can measure whether the Agency has 
acted "within a reasonable time," 5 U.S.C. § 555(b), or "unreasonably delayed" adjudication, id. 
§ 706(1). 

In the absence of a specified time frame for adjudication, other courts have found that 
claims relating to alleged delays in the process of adjudicating an adjustment of status 
application are unreviewable under the APA. See Zheng, 166 F.Supp.2d at 878-89; Karan v. 
McElroy , supra , at *1 ("[BJecause decisions regarding the plaintiffs immigration status are 
committed to the discretion of the INS, this Court lacks the authority under ... the APA to grant 
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the relief the plaintiff seeks."); see also Rahman v. McElroy , 884 F.Supp. at 787-88. hi 
addition, at least two Supreme Court cases suggest the importance of a specified time period in 
allowing a court to compel agency action that is "unreasonably delayed" under § 706(1). See 
Norton v. Southern Utah Wilderness Alliance , 542 U.S. at 65 ("Thus, when an agency is 
compelled by law to act within a certain time period ... a court can compel the agency to act . . . 
."); Brock v. Pierce County , 476 U.S. at 260 n.7 (finding that because "the statutory command 
that the Secretary 'shall' act within 120 days does not commit such action to the Secretary's 
discretion, . . . [t]he court would have the authority to 'compel agency action unlawfully 
withheld or unreasonably delayed,' § 706(1)"). 

Without any mandatory time frame to adjudicate Plaintiffs claim that USCIS has 
"unreasonably delayed" adjudication of his application, this Court would have to create a 
temporal standard out of whole cloth. This is a perilous task given the national security 
considerations that affect USCIS's adjudicative process. Moreover, as other courts have 
cautioned, in '"matters solely within the INS's discretion[,] . . . aside from our powerlessness to 
intervene, the judicial creation of such a duty would have the potential for mischievous 
interference with the functioning of already overburdened administrative agencies.'" Rahman , 
884 F.Supp. at 787 (quoting Wan Shih Hsieh v. Kiley, 569 F.2d 1 179, 1 182 (2d Cir. 1978)); see 
also Heckler v. Chancy , 470 U.S. at 831-82 (noting that "[t]he agency is far better equipped than 
the courts to deal with the many variables involved in the proper ordering of its priorities"). 

Accordingly, the Court should find that 8 U.S.C. § 701(a)(2) precludes review of the 
agency's adjudicative process, because it is committed to agency discretion by law. 

Moreover, Plaintiff has available administrative remedies to seek redress if the 
application is denied. As federal regulations make clear: "[n]o appeal lies from the denial of an 

24 



Case 1:06-cv-02016-HHK Documents Filed 03/13/2007 Page 27 of 28 

application by the director, but the applicant, if not an arriving alien, retains the right to renew 
his or her apphcation in proceedings under 8 C.F.R. § 245.2(a)(1) [Le^, removal proceedings]. 
8 C.F.R. § 245.2(a)(5)(ii). See also AUSTIN T. FRAGOMEN, JR., ET AL., IMMIGRATION 
PROCEDURES HANDBOOK 13-91 (1999) ("There is no direct appeal from [an adjustment of 
status] denial. . . . If the alien believes that the adjustment application was wrongly denied, he or 
she has the right to reapply for adjustment of status as a part of deportation proceedings brought 
against him or her by the INS [and thereafter the] alien has a right to appeal the denial of an 
adjustment application when . . . made during a removal proceeding."). 

Even if 5 U.S.C. § 555(b) (requiring agency action within a reasonable time) can be 
construed as a statute that renders Defendants' actions reviewable under § 1331, the Complaint 
is devoid of factual allegations that demonstrate unreasonable delay in acting upon Plaintiffs 
application. See Uckan v. Chertoff , No. 3:05-CV-2502-P (N.D. Tex. December 19, 2006) 
(holding that four years is not an unreasonable delay for a pending naturalization application 
awaiting completion of a background check); Safadi v. Howard , supra at 700-01 (nearly four 
year delay was not so unreasonable as to be tantamount to a refusal to process the application); 
Jabr V. Chertoff , 2006 WL 3392504 (E.D. Mo. Nov. 21, 2006)(more than two years since 
adjustment application filed). While Plaintiff would like immediate adjudication of the 
application, there is no statutory support warranting such relief Therefore, should the Court find 
that 5 U.S.C. §555(b) confers subject matter jurisdiction over this matter, dismissal is proper for 
failure to state a claim under Rule 12(b)(6). 
IV. CONCLUSION 

For the foregoing reasons. Defendants respectfully request that this Court transfer venue 
to Houston, Texas, where Plaintiff resides and where the adjustment of status application is 
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pending before Defendant USCIS Houston District Office. In the alternative, Defendants 
request that the Court dismiss this case for lack of subject matter jurisdiction pursuant to Rule 
12(b)(1) and/or for failure to state a claim pursuant to Rule 12(b)(6). 

Respectfully submitted, 



JEFFREY A. TAYLOR, D.C. Bar #498610 
United States Attorney 



RUDOLPH CONTRERAS, D.C. Bar #434122 
Assistant United States Attorney 



/s/ 



KAREN L. MELNIK, D.C. Bar #436452 
Assistant United States Attorney 
555 4* Street, N.W. Rm. E 4112 
Washington, D.C. 20530 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



MOHAMMAD FAYYAZ and 
GIZELA FAYYAZ, 



CIVIL ACTION NO. 06cv2016 (HHK) 



V. 

DEPARTMENT OF HOMELAND 
SECURITY, through its Secretary, 
MICHAEL CHERTOFF; EMILIO 
GONZALEZ, Director, UNITED 
STATES CITIZENSHIP AND 
IMMIGRATION SERVICES (USCIS); 
SHARON HUDSON, District Director, 
USCIS Houston; and ROBERT 
MUELLER, Director, FEDERAL 
BUREAU OF INVESTIGATION (FBI), 

Defendants. 



ORDER 

UPON CONSIDERATION of Defendants' motion to transfer or, in the alternative, to 

dismiss, and the entire record herein, it is this day of , 2007, hereby 

ORDERED, that Defendants' motion to transfer is hereby GRANTED; and it is 
FURTHER ORDERED, that this case is transferred to the Southern District of 
Texas/dismissed with prejudice. 



UNITED STATES DISTRICT JUDGE 
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Copies of this Order to : 

Karen L. Melnik 

Assistant U.S. Attorney 

Judiciary Building 

555 Fourth Street, N.W., Rm. E-41 12 

Washington, D.C. 20530 

James P. McCoUom, Jr. 
3D/Liternational Tower 
1900 West Loop South 
Suite 820 
Houston, Texas 77027-3206 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



MOHAMMAD FAYYAZ and 
GIZELA FAYYAZ, 



PiaintMs, 



DEPARTMENT OF HOMELAND 
SECURITY, through its Secretary, 
MICHAEL CHERTOFF; EMILIO 
GONZALEZ, Director, UNITED 
STATES CITIZENSHUP AND 
IM^^GRATION SERVICES (USCIS); 
SHARON HUDSON, District Director^ 
USCIS Houston; and ROSERT 
MUELLER, Director, FEDERAL 
BUREAU OF INVESTIGATION (J^l), 

Defendants. 



CIVIL ACTION NO. 
06cv02016 (HHK) 



DECLARATION OF SHARON A HUDSON 

I, ShHTon A, Hudson, declare as follows: 
(1) 1 ^OTi the District Director of the Ho-uston, Texas, ofGce of the United States 

Citizenship and Immigration Services (USCIS) in the Dqjartmoit of Homeland Security 
(DHS). I oversee the adjudication of all applications for benefits inc hiding applications 
for adjustment of status. I have held the position of .District Director sinc€ March 3 1, 
2005. As part of ray duties, 1 am responsible to oversee and ensure that the USCIS 
applicants for benefit including adjustment of status meet the statutory and regulatory 
prerequisites to permit approval of all benefits appljcations hmdlai by the USCIS 
Houston District office. Prior to my appointment as Disttict Director, I held various 
supervisory j^sitions within the former Immigration md Naturalization Service over the 
]ast33 years bei^nning in 1973. Among other appointments, I served as a Supervisoiy 
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District Adjudications Officer, a Regional Adjudications Officer m.d a Senior 
AdjudicatiorK Officer at Ehe District level, ^e Regional Office, and in Headquarters. I 
make this Declaration based upon personal knowledge and information made known to 
me in the course of my professional duties. 

(2) Wh^i a foreign national ^plies to US CIS for variouB benefits under 
immigmtion law, USCIS conducts sevaral forms of mandatory criminal and national 
security background checks to ensure ihat flie alien is eligible for the benefit and that he 
or she is not a risk to national security or public safety. Such mandatory criminal and 
national s^urity background checl^ are specifically required as part oi' an application for 
adj ustment of status to lawful permanent rodent. 

(3) Specifically, USCIS is required to conduct the following background 
investigation: (a) a record ch^k of tiie alien made a^i^t the Department of Homeland 
Security's (DHS) internal immigrafioB system; (b) a F^iei^ Buai^u of investigation 
(FBI) fingerprint check' for relevant crimiiml history, arresl^ and convictions; (c) a check 
against the DHS-managed Interagency Border Inspection System (IBIS/, which con^ins 
mconds arid '^vatch list" information from more than fiventy federal law enforcemeait and 
intelligence agencies, including the Central hatelligence Agency (CIA), FBI, other 
divisions of the United States Department of Justice, the Department of State, DHS/U.S. 
Customs and Border Protection (USCBP), and other DHS agencies; VSIS includes, but is 
not limited to, infonnation related to persons who are wanted or under investigation for 
serious crimes or suspected of teiTorism-related ^tivi^, and (d) an FBI name ch&ck, 
which tiie FBI runs against FBI investigarive databases containing information that is not 
na;^isarily revealed by the FBI's fingerprint check or IBIS. 

(4) In the past, these law enforcement checks have revealed significant 
derogatory information on various applicants. In many instances, the disqualifying 



' The FBI iiiig«print check remains x-alid for a fiftecH month psnod. 
- TtelBIS chec& remaiiK valid for ft ISO day-pMted. 
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information on the alien tms bem discovered as a result of the IBIS or FBI name cliecks, 
rather tlian through an immigration datable or frngtirprmi check alone. 

(5) In some instenc^, USCIS will receive a "positive" resjTOnse from the FBI 
name check. Any '*pc«itive" name cha;k it^>oi^e must be favorably resolved before an 
application for adjustment of statais cm be ^jfproved. 

(6) Mr. Mohammad Fayyaz resiftes in the jurisdiction of the USCIS Houston, 
Texas, Disftict Office, for ^^ch I am tiie District Director, His USCIS administotive 
file, A 99-143-922, is located in this office. The adjudication of his pending adjustment 
of status application falls widiintiie adjudication ftmctions of this office, unless he moves 
to a different USCIS jurisdiction. 

(7) I have review^ Mr. Mohammad Fayyaz's USCIS administrative file, which 
reveals the following chronological facts, as evidenced by the attached Forms 1-130 viisa 
petition (Ex. A-l) and I-4S5 application to adjust status (Ex. A-2) attached hereto: 



(a) On October 5, 1977, Mr. Fayyaz was bom in Pakistan; 

(b) On December 22, 2002, he was admitted to the United States as a 
nonimmigj^mt F-1 student; 

(c) On November 14, 2003, he married a United States citizen ^ousc; 

(d) On June 29, 2004, Mr. Fayyaz and his spouse filed a Form I-13S visa 
petition and a Fonn 1-485 application to adjust status to law&I petmaneat 
resident (Exs. A-l and A~2); 

(e) USCIS commenced the mandator^' criminal and nationd swtirity 
b£u;kground checks, including the FBI name cheeck on July 5, 2(X)4^; 

(f) On Februaxy 1 0, 2005, a USCIS Houston District Adjodications OfEicer 
int-erviewed Mr. Fayyaz md his ^)oiKe; 

(g) On February 1 0, 2005, USCIS approved the I- 1 30 vi sa petition (Ex. A- 1 ); 
(h) Since that interview, USCIS has been tmable to complete adjudication of 

the adjustaient of status ^plication because the mandatory FBI name 
check remains pending as of d^ date of this Declaration. 

(8) The FBI name check process is detailed and set fortti both on the USCIS and 

FBI public websites. See USCIS 4/25/06 Fact Sheet, at 



^ The FBI name check is conducted in Washington, D.C. t>irt fte rtsaits aie nlfe^tely forvrarded lo the 
USCIS Housion, Texas, District Office as part of the overall local adjudication of the ^jplicatirai for 
adjtistment of status. 
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hltD://www.usds.qQv/qraphics/DUblicaffa}rsyfactsheets/securrtv checks 425Q6.pd 
f, copy attech^ hw«to as Exhibit A-3; see also. FBI National Name Check Program- 
Frequently Asked Questions, at http:/ywww.f bi .oov/paqe2/nationalnamecheck.htm . 
attached hereto as Exhibit A-4. These docmnents clearly set forth the s^urity checks 
that USCIS mi^t complete prior to ^proval of my ^application. These fact sheets 
demonstrate tliat, aUhough the vast majority clear quite quickly, FBI nmne checks can 
remain pending on applicants for longer periods of timc^ hut thai such delays involve 
only approximately one percrat of the IfSCIS ^^Hcations received each year. 

(9) USCIS is mandated to perform and await favorable completion of the national 
security FBI name check and is mandated to have all backgroxmd checks currcnt and 
favorably rs^olved prior to approval of any application. S^ August 4, 2004, USCIS 
Memorandum entitled "Required Security Checks", attached harcto as Ex. A-5; ^ ^^ 
Public Law 103-317, lOS Stat. 1724, Aug. 26, 1994, which inp^ mamded 8 U.S.C. § 
1255, by mardating tiiat '*The Immigration and NaturaLiz^on Service dbrfl conduct Ml 
fingerprint identification checks ttirough ttie Fedsal Bureau of Investigation for all 
individuals over sixteen years of age adjusting immigration status in the United States 
pursuant to this s^Jtion-" 

(10) Houston USCIS monitors all pending FBI name check cases weekly. C^ce 
users r^eiv^ the FBI n^ne check clearance, presuming the name check clears with no 
po^ibly derogator>' information, USCIS will also be r^uired to er^ure that Mr. Fayyaz's 
fingerprint i^ults have not expired ^d will be required to update the IBIS background 
ch«;ks which have expired, prior to ^proving the application for adjustinent of status or 
issuing a lawful permanent resident card. 

( 1 1) If, on tiie otbo hand, USCIS receive any dero^tory information as a result 
of the FBI name ch^k, l^CIS is mandMed to investigate mi rmilve that derogatory 
information prior to completion of the application adjudication. 

( 12) Since tiie terrorist attackjs of Seyjtember 1 1, 2001, the need to conduct more 
rigorous dud thorough background checks on aliois who Me seeking immigration 
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benefits has r«|ui:md procedures that sometimes result in iadmdualsi not receiving a 
response to their ^plication as quickly ^ iu the past. Howev^, the law and public safety 
requires USCIS to make certain that the checks have been done b^foi© k ^judioat^ and 
approves an ^plication to oisure the ^^Mcamt's eE^inlity for the benefit, 

Porsuant to 2S USC § 1746, 1 declia^ under the penalty of perjury of the laws of 
the United States of America that the foregoing is true and correct. 

Executed in Houston, Texas, on this 16th day of February, 2007. 



Sharon A. Hudson 
District Director 

USCIS, Houston, Texas 
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vs. DepartineBt orJuslkc 

Immifflaiian and Nniuraliyation Setvict 




'' ^^ /O 



T WRITE IN rms KI.OCK - FQK EXAMINIM 



,lotl Slanip 

FEB 1 2005 



-:.£:.: -^^^i^%£^^F'' 



iirmiHi 






2U3<a)(3XAJ RiKrtved 






A. RdalionsMp ^o 


-u are the petitioner; ym 






^ 


l.r !im(i)ingthIspt<itBi«f 


mi U BTOXhvT/Si^n C 


cn^iy 


1. Are you r^aled by adoption? 

c V.S :)^ No 


.d«^^ Cy= ^k« 


/\3 



li. Inl'onnation about you 



C Inftirmation about your rektiy^ 



Kill CAPS; (Pirat) 






1. Name fFamjiy Name inO 
FAYYA2 



-iumbw' sad S&ct^) 



794 Nonmandy, # ti 



794Nqrrnam^#^44B- ,. 



Texas/USA ~^ 



(ZlP/Poslal Code) 
77015 



(Town or Ctii') 
Houston 



U=;ia!<i'Country) 

Texas/USA 



77015 



3. PUcc of Birth mwnc^Csif) 



Browmsvilte, T>CUSA 



l/ Pate 



OmjnSJa V ^ Fma^ [J Wlfewtd Cj Divorce 

7, CMfer N'amirs Tsed (mclsiding maiden [lamt) 
RODRIGUEZ Gizela, GONZALEZ, Gizela 



*. Dittfsrfjtjrtk / S. Gender 

(MOT!M^y/¥ear) / ^^ Male 
10^5/1977 y/ r] f.^ab 



6. Mai^fi Stains 



7, (Mhcr Nan^ts U*«3 tiiKludme nisiiioi nm\e) 

FAYYA2, Mohammad KhattakMohammad Khafiah 



8. Date »«d Plitte of PrniBnt Marriage (tf miimed) 

1 1/14/2003 htouston, Texas 

9. SoeialSeeurUyS«imtk«r{sr»y) 10, Alien K^ii(trali»« Number 

J1— ■■> N^^ 

H. Ni(me(^) of Prior Hu«ba«d(*)m'iv^!i)^ .,13^Dal<^js)Mjirriags^s) Ended 
Lorenzo GONZALEZ jCj^^i^^"^^ 02/15/19^ 



JS. Date flcdMaeeor Present Marriaeeti!" 'tarried) 

11/14/2D03 Houston. TX 



L Sociat SeeuTily ^umbe^ (ifany) 



tU. Alien RegUlration Number 

None 99/f39Z^i^ 



n. Name(^) »f Pmr Hush*nd(j)i.'W'lve(s> 12. Dafe<») Mji(Tiage(s) Ended 

None 



33. Ifypu area U.S. citizen, compiitt the foHiminp: 
^■^y tiiiacnship was acquired tiirojeh (check one): 
^ Birth 1,1 ibc U.S. 

I i NaUralt/albn. GiKi cMJfKSt^ rHircbiT. ilaK and pfex of !«iits>t) 

N/A 

• Yes Gil's cerssfias* !^um':«rr, i1aK OTii fbL-e rf »UOTC^, • 



i4a. il you are a iawlaJ ^rmiin*iil rtiident alien, CTmplt** the 

following: Daw toiJ ptecc ofadjiiisjiw Iw, ot adjiffitoiOTl fo. \^-v.\ 
■ • [^maisenlresiteii-e and =la.ss of admission. 



13, Has your relative ever hes^ i» lie 0,^-"; 



•^ ^V 



ArrTvainie|i»rtar« R* 
60713718107 



Onte arrtWl (MonlM^ajA'sa!-) 
12/22/2«)2 



Dale thfe ed^teynient b(^an i.Mloiil.i.-Day'Yea 



undir imjnigi-alle 



LJ V-ss 


Kno 




! ?riX'CTfi',n[Js 


l,!*STlAi ((ECKIK 


RSSmMITTED, „R£LOrATEI>TRcL-d ._ 


S<:^^. COMPLETED: /4:pv-d DtTii:il Rr 





Fonn 1-130 (Rev. W'OS-'O?) 'i 
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C. Information about your relative (co»tinaed) 



1 7. List husbanri/wife ami ilJ children of ymr relative. 

(Kamfi) (Re laii unship) 

Gb.eia FAYYA2 Wife 



(Dait- of Birth) 
08/07/1978 



fCountiy of Birth) 
USA 



7S4Nom^andy 14*i8 



(TawTi or Cit» 
Houston 



1i>. Your relative's address abrvad (Inchde OT«f, city,pt<>vmc(: and couniry) 
Village Po Khawari, Nowshea District PesrsBwar. Pakistan 



Pttone Number (if any) 



20. Ifyoarrclativt 

(Narne) 



■e alphabet is other than Rocimn letttre, write his or htr name Mid 
AddrssB (Include sffeet, city, pro^ tocc and coumry): 



for^s address in the native alphabet. 



21. If filing fflrycmrhusbanil/wife, give last address a 

7§4 Normally 1418, Houston, Texas 77015 



tvhkh yM liv«l l^elher. (include street, d 



y, provincfi, if any, and country): 
FVom; Tu: 

(Mm\h) (y»r) (Monrh) (Year) 
11/20D3 Prmem 



22. CoiT^lMe the isifonnation below if yovr relative is in the United SUXm and wiil apply for adjustment of stMiw 

n Jlje Uniied Slaies and will apply for adjustment of status lo thai of a lawful perm^*!!^ resident in the office uf the Inimtgranon 



and Naturalii'.anon Service in Houston 



{Cm) (Stale) 

*'tll apply for a wsa abrrsad a} the Afrttricaii eonsuiar posr m^ 



. [f yoiir relative is not e!igibi« for ^justment ef st: 



(Countiyj 
01 guarantee accep^ncc fw 



,'sOTE Besri^man af » Arwriati esmbajisy orewisislate out.^ide the country of vour relative's bst residence does i 
■proctmrtg by thm: post, AcceptMce iK al fee discresef^ of the designated embas,sy or consulate. 

D. Other information 

L If separate pctitlikiis are also being submitted for other relatives, g 

None 
2. Have you ever fited a pattion for thi,-; or any other alien before? 

If "Yes"', give name, place and dale offilmg and result. 



ve uaiues of ^cb aod r^tlonship. 



] Yes [Xl Nt3 



i claimed relationships and v. 
re fai£iti«3 to obtain visas. 



•liiis Ihe -i-ahdiiy of documents. KS scales ci 



at prosecution.'; vvhen famiiy 



WAUNING: 
relatsonships ar 

FF.N.AI.TIES: By law, you may be imprisoned for not mare ilian five ^-^ears o^ finsd §250,000, or both, for entering ijilo a nwriage «>otraer f« 
che purpose of evading any provision of Ihe immigialion laws, in addition, you may be fined up to $ 10,000 or impfisorted up to five 
years, or both, tor knowingly and willfully ^Isilying or concealing a nratcdal fact or using any ial,ie document in snbniiHing this petition. 
YOt'R CERTIFICATION: J certify, under j^naHy of p^nry ui5d«r tbt laws of the United Stales of AinK^"ca, thai the fo^goJsg is ime and 
correct. Fijrtbcmiore, I authorize the release of any information h-om nny records wfsich th« Itsffrsjgralic*! and Natural izatiois Service; ne^s to 
determine eligil>ijiiy for the beneflt thai 1 am seeltmg. 



E, Signature ofpetltioTCr- 



p. Sigt^re of p 



^-/-7-^/ 



Phofte Number "" 



il< 



5177 Richmond Ave,. Ste 800, Houston, TX 77056 



jfthis form* if other tlian the petitioner. 

rcqwrM tit I tic pcrvin atiove and thnl JUs haHMt on >U irtfurraat™ 



ligna 
770J 



'« any kno>vl^,f. 

, Dale d/je/f-'f 



t^ZS 10 or V01.AG N 



Form I- 1 jO {Kev, t>&fi^2) Y Page 2 
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U.S. D«partm«^cof Justk* 



F^Pi 1-485, Application to Register 
Permanent Residence or Adjust Status 



START HERE - PIea,s^ Type or Print 



FOR iNS USE ONLY 



Pan 1. Information about you. 



7 94 Norma^dyl^te - ( 2 j jj- 



■ammamm- 


I 


None^^^^j>^^ 


-''-^sh-day.>a,ri 12/22/2002 


/ / 


6C71371S107 


s;r'^ 7 


,.«,:.^, 


«:^S D/S 


Pan 2. Application Type. 


(Check one) 





am iipplying lor adjustnv^t w i>^:™anwi 



KjsiK'iisnf s)E§f>^i'» lis* {«a»n B 



j» 'ni^'.i^jmu%*:n!!y ■tfrpP'^«iE 



D loueredsssK.S rsocecetHfa U S. rjlreeis nhosiil ntimeil wHtmi WJavsofiM:). c 
K-JcWld ofsflth a nanccicl ;A:[jc1i-j co^jy ol xhe !i£iii;e{e] petioias 4:pioV4l witx 

vi4 sjtJ £Jis^*k fer a4j«jBimji, 



J am alritdtljr a ptrmaimil readun. am! itn a|ii>lyins ici bint (fit daw J was EriUltd pcrjl 
^ rtsiJirncc a<ijust«i w tht date 1 onglmdlj^ irm-«l in the f.S. as a Hi>tilnimi(;ranl ur parol 
Jir VIpv 2. I9M. H-hkrhevtr dat« Is fc^f, asd". f rVjeiri wtt^i 

Cr-Uiinned on buck. 






■J v^2^c *■ 



^EB^;,p,pl^^,,, 






Eligijiility l;iiJ«r S^ 245 



li G-2S is aS^tiiwS 10 rtrpft^Ri 



SBTS2401432g 



&. A-A. 
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Fart 3. Processing Information 








A. C«v,Tow..a'Ui«g«.fB,nh p^^,^^^^ 


1-''''' 


C'UiTTer-l occjjip^iion 


Network Engineer ,/'''' 


Vo.rmoihe's^.suan.. ^,,, 


— '"' 


Your (mtf^ first ts^is^ie 


Mohamsnad ^^-^'" 



ir AfrJvab'DeparturL' Recartj {FE>rrrt 1-04) 



FAYYAZ Mohammad 



Place (if bstencrv] 


ito ihe U.S. (City^Slat 


■^ 






In whal slatiis did yau last «)ter? /K-ivjvjf. ^i-ui/ai ^irtnng^ 


WftE-* yi>y mspected 


by a LIS, taftjgf atjer 


Officer-' 


K V-J 


> ; , No 


/^ 


NonirniTtigram Vrwi 


Nymber 


41259098 






C«nsnlatc whcr. V.aw^. '-'^""^^Ciudad Juarez 


S^^'S;^"'^ 


03/15/2001 


iScv 


XM.fe 


'■■ -*^'-'" 


^nui^i^lv^ SM^.«i - Smgb |j U.vw.r - : Wk^w.^ 



^ ^'" , Z y«s Ji")*y cl-iet-i;i;iS"yi^,"|ive;;sicaj-;<3 pl^xaff.hngar.tirinKMISfSSH!™ 



B, f . ,.: y.>.r pr^.c^i l^ysls^'ws&, a!; ^1' your «;m ««l d. 


Mghi.«(ti>^.n:iv,s5os,.w.,^-s, 


u;i^' IC aiktsSK«i? t[M^i: i^i H!;L"*;d, est *S{Vrat^ f»[>er>. 


Familv 

N^ne FAYYAZ 


Given 

Name Gizeia 


y 


Middk 

Insttal Rodriguez 


{-«sirh'Jiy«y^) 08/07/1978 


Co-jniryofBiiftii 

USA 


Wife 


^'n/a 


App^yiisg with yoii'.' 


Family 

Natne GONZALES 


Nat¥ie Lorerizo 


Msaidie 
Initial A, 




CoumryofBirth 

USA 


RoljtioiiShip 

Step-son 


.A 

" N.'A 




Nji-n-^ GOt^ZM.EE 


Name Rosalinds 


.Middk 
[Piitjal 


Date of Birth 
(rsSi*/ife^:?«;ar) 06/30/1997 


CojntryofBtrth 

USA 


Reiationstup 

StepDaughter 


A 
*N/A 


AptjlyingwilhyDj'.' 


N«;s^ 


Name 




Middle DaifofBjrrh . 
Imtial ^^^mnat-Sayyi^^) 


ComstE^-afBEnh 


"""'°*^ji.,jxJ- 


JB----^- 


■^ 


Applying v^ith you? 


Nam. ^___,.,--'^ 




i'A J> o* 


Mjddk 
4nmal 


Date or Birth 

(jllMm.'ltjy-'vK^I 


Country i)l' Btnjs„— ^""^ 


Rdatiarssjiip 


\ 


Applyinj^ \vj[h yoia'' 

D Vcs n Ni> 



C. Li5i yc;;r pfcseiit and pa,^ 

i'roijp in IJif Unit«d Sales or ii 
the n,irnQ(i) lii' ar^^mramnis). 
hepamie pk'ct of pjper. 

None 



ibcrehip m 01- affixation mlh e>t7^ political organBaiion, 
t>!hcr places siiKo yoiii 1 6ih birthday. Include wy tordgn i 
ocaiir)n(si dates of membL'rship from and ic and Jlic wMmt 



ocjatien, &ml, fbundatiort, party, tlub, society, or ^iirniat 
liluary servke m iliis part. If iiojic, uTite "neme". includt 
of till,' 0fpni7^lM(?j. Ifaddmonai spaco U t)«ded. u.'itr ; 
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Part 3. Processing Information 



;ir fKiirsafism rcsiJcixL *>r ^Jl« status} 

^/T < ( M Y<^'" 3 No 

t'.S, govsrmmcn! (w '^nf stat*, sxHsiily, <:ny, <«■ 



i mthiTi dii; p,;<jj 111 jtw-s fii^n a ntiraiunc or i«xTJi«d anvont lis- prtKiiimion, or mJCTd io trigaat: ik sikIi 

? eifSEied i;i ani j-.,m-fij! !;ommOT;s^s^^ Vici-, iiscl^mg, kjt not limiSe;) to. tllesal gsraWine? ^ Yes ^ ^o 

t. knowingly encou,>3je(J, induosd, as,sisnxi. abetted oriided iny alii-rt to ny to enKs-fec U.S. ii^i^l^ H ^^^ ^ ^*^; 

<i. ilJjciity Jrafflcted in 3ny a^drolkd substance, or )uK)W)n|ly aiss««Mi. abetted « coluded m tiie JUich trafficJOTii of any 

cwjt.llai substance'' D Yes ^ No 

^ H^ve j«y BW aip|i^ m, itomspircd so ragagc m, <«■ ski jro smeraJ to engagj; fe, ra' haw vou «wr ^Itcitod mra«ben;f.ip ^ 
fsfflds lof . or liavc yos: tSt«t*gh any meaK ^m insisted » pniviifed any ty|j^ £>f otgterial support to. my pctson or oreaniiation 
"jiai hii$ 5VW- en^^uiJ or ccmspitsd to en jaiir, m saJxitage, kidiiapfHng, poiftjeal ass^sinsti<»i, hyaekii^ or arv aihvr Torni of /' 

^fi.t^dv5t>^ ' / D¥^ SM. 

; . Pd >fKi iftttnti lo KRga^ ;ei tlta I' S iir 

a. espkjnaEf'.' - , y^ ^ ^^^ 

3. any ac:^«.^ty a puriMBC of vmi-:;!! is i^>p«!id»i to. of ih* miffcl oc o\ irthfo* ef, Sht r.ov«m«s«;t of th^ U-itWd Sistt;*, 

by forsss, violence or olJji^r usilawiul mcacs? ' q y^^ ^ ji^q 

C any ^tcjiviiy so vtolaR: w ^»&: ajjy !a". prois&tm^ ihe cxpsjn fe;!^ the linitcd Sssfirs ol goiKk. ts^hnobgy o: i.-t.-iitive 

informattoii? " D '^** X ^» 

f) Hitve 3^u c\ er ts^ a nwmV'r Of. or in any »f?.y siffiliatKi with, ;[!« Communist Party «r any other ioJalmrian party? H Yes. -^ N i 

- DirJ ym, 4i.nn^ tlit pCTrosJ ^mtj n. hm to May «, I<H5. j;^ asseeiaion wife aSlSfM- tlic Nazs Gav^'niTntit o^Gcmiimy 
or dny OTsraijation ar !5t>vtMnm(riii ^^ciatcd of s}ht;d ^f.th tht Nazi Govemnsent of ajnnany, ciar outer, jnote, assist'or 
t>ferivjscpM(«p!a£it;thiper!;«;tjliOftofdnyp(35onbecaustor.-w^,relJ¥Jon,natiomlongrriortK)l]t^^ — y^^ „ .^ 

S. Wave you tiver aw^ in jcniKils;, or rsthenv !^ cnfcraS. inoitt^, sssrS^J or othorwji^ partitip^Kvl m Shi,' killmg of istiy pewM 

berauseof r<iw. i^igtor.. tiationslley, t&ak orcgi;^. sj^ poSitital opmson* C V^ ^ No 

•) H^ve yati cvt-r tera i^jorted fion; As V S„ o- removal ftim the r S. at ^v^^menS c^jwffii, sstrki&J wjthin !>■■« pmt y^. 

or 3« «xi i^isi* in ««fes!» W depotmoor? |w<s::eEd!ngs? / Q V«^ X No 

1 IJ. Are yOM utidtr ^ tirta: order ofi:!-, il ;.>cmi{y fer violntlnft seaikm 2"4C ol't^e immisratmn Act ftH- use orfi^uduient 

div;OT«!«cr}iawyv«,l;yfjaud«-mliruljti5"srqf«:.win3(jocofamm~rwIfaa,e¥CT!Mughn«^™;u^^ H Yt^ ^ Ns 

doviss^^M^ion, er.iry tnw Ihc O ,S„ or asjy o*«r iramigrafnTO bentHil 

1 1 , H»*t: yoii ever kfi the U,S lo avw^ Sjeifi^ draft«l iMo ilse U.S Anrsssi Foftts" 

^3- J Uve yj^ Jtvts- (wen a J /KMimmigrdnt exchange fi^.ior v.ha whs suljjtci to ftse Swu-ycar fcreigri residcjs» )^iim™i^i and ikjI 
>vi TOiJ5pye^ w:ih Ihsa i^Miremeni or oblasnsd a naiver? 



S^N 



3 ArtyourPW-ivHhholdJrigi^tatOiJyofaUS OOJ;^ thild cmdi: Ite U.S !*rm* a [Krioij t^nwd cusioJyoftho uniW O Y«s X '"^^ 
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US. Citizenship 
and Immigration 
Services 



Fact Sheet 



April 25, 20)6 



Immigration Security Checks — llow aad Why the Process Works 

Background 

Al] appJicante for a U.S. iininigratiod benefit are .siibjeci to criirjitml and iialional .security b^kground checks 
EO ensure lliey are eligible for that benefit. U.S. Citizenship and Imrnigration Servit:es (USCIS), the Federal 
agency tbat oversees immigration beciefitii, performs checks on e\'ery applicant, regardless af ethnicity, 
nalional origin or religion. 

Since 2002, USCIS Ims increased the oumbcir and scope of reierant back^otmd checks, processing millions 
of security check* willwut incident. However, in some cases, USCIS cusiomers and immi^^nt advocates 
have expressed frush-ation over delays in processing ^^plications, noting &at iiidivjdual custontieis have 
waited a year or longer for the completion of their adjudication priding the outcome of security checks. 
While the perccniage of applicants who Snd their cases delayed by pending background checks is relatively 
small, USCIS recognizes ti^t for diose affected individuals, the additional delay and uncertainty can cause 
great anxiety. Although USCIS cannot guarantee the prompt resolution of every case, we can assure the 
public tliai applicants are not singled out based on race, etlmicity, religion, or national origin. 

I JSCIS strives to balance die need for timely, fait and accurate service with the need to ensure a high level of 
integrity in the decis i on -inaldng process. Tliis fact slieei otitlines the framewcik of die inmiigration security 
check process, explaining its necessity, as well as factors contributing to delays in resolving pending c^es. 

Why USCIS Conducts Security Checks 

USCIS conducts security checks for all cases involving a petition or application for an immigration ssrvice or 
benefit. This is done tetli to enhance national security and ensure ihe inlegntly of the immigration process, 
USCIS is responsible for ensuring that our immigration .system is not used m a vehicle to harm our nation or 
its citizens by screening out people who seek immigration benefits improperly or fraudulently, lliese security 
checks have yielded mfonnation about applicants involved in violent crimes, sex crimes, crimes against 
children, drug ira (Ticking and individuals with kftown links to teirorisra. These invcsdgations require time, 
resources, and patience and USCIS recogniws thai the process is slower for same customers than they would 
like. Because of (hat, USt'IS is working closely with the FBI and other agencies to spe^d the background 
check proems. However, USCIS will never grant an immigration service or benefit before die reqitired 
security checks are completed regardless of how long those checks lake. 



€x. A -3 
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Imnijgratioa Se«ur% Checl« — How An6 V/hy the Proems Woi^s 



How IniKiigrafioM Swwriity Chafes Work 

To ensure thai immigration benefit are given only to eligible applicants, USCIS adopted background security 
check prtxedtires thai address a wide range of possible risk factors. Differen; kinds of applications undergo 
difTerettt levels ol* scrutiny . USCIS nomially uses tlie fallDwing diree background check nnechaniisms but 
maintains The aiithority to conduct other background investigations m nece&^^ry: 

• The Interagency Border Inspection System (IBIS) Name C^heck — IBIS is a mKltiagency effort with a 
central system thai combines inibnnation (toni multiple agencies, databases and system interfaces to 
compile data relating to national security risks, public safety issites and other law enforcement concent. 
USCIS can quickly check information from these multiple government agencies to detennine if the 
infonnation in the system afTects the adjudication of the case. Results ol'an IBIS check are usually 
available imraedialely. In some cases, irtformation fottnd during an IBIS check will require further 
investigation. 'Ilie IBIS check is not deemed completed until all eligibility Issues arising fiom the inidai 
system response are resolved. 

* FBI Fingerprint Check — ^FBI fingerprint checks are conducted for many applkations. The FBI 
fingerprint check provides information relating to criminal l^ckgronnd wiMn the United Stat^. 
Generally, the FBI forwards respras^ to USCIS within 24-4S houi^. If there is a record match, thffi FBI 
forwards an electronic copy of the criminal history (RAP sheet) to USCIS. At that point, a USCIS 
adjudicator reviews the information to determine what effect il may have on eligibility for the baiefit. 
Although the vast majority of mquiries yield no record or match, about 10 percent do imcover crimimil 
history (including immigration violations). In cases involving arrests or charges witliout dispc^ition, 
USCIS requires the applicant to provide court certified evidence of the disposition. Customers with prior 
arrests should provide complete informatics and certified disposition records at the time of filing to avoid 
adjudication delays or denial r^ulljng fiore misrepresentation about criminal hi^oiy. Even expunged or 
vacated convictions must be reported for immigration purposes. 

« FBI Name Checks— FBI name checks are also required for many qjpliCTlions. The 1^1 name cl^;k is 
totally different from the FBI fingerprint check. Tl^ records maintained in tiie FBI name check process 
consist of administrative, applicant, criminal, personnel and other .Mss compiled "by law enforcement. 
Initial res}M>ns^to this check generally take about tw3 weeks. In about 80 percent of the cases, no match 
is found. Of the remaining 20 percent, most are resolved within six montlis. Less than one percfflit of 
cases subject to an FBI name check remain peitding longer fliaa six months. Some of these cas^ involve 
complex, highly sensitive infonrmtion and cannot be resolved quickly. Even after FBI has provided an 
initial response to USCIS concerning a match, the name check is not complete until fiill infonnation is 
obtained and eligibility issues arising from it are resolved. 

For most applicants, the process outlined above allows USCIS !o quickly determine if there are criminal or 
security related issues m the applicant's background that affect eligibility for imntigration beneRls, Most 
cases proceed forward without incident However, due to both the sheer volume of security checks USCIS 
conducts, and the need to ensure that each applicant is thoroughly screened, some delays on individual 
af^licatiom are inevitable. Background checks may still be coi^idered pending when either the FBI or 
relevant agency li^ not provide the final respon.se to Llic background check or when the FBI or agency has 
provided a response, but the response requires further investigation or review by the agency or USCIS. 
Resolving jiending Ca^s is lime -consuming and labor-intensive; some cases legitimately take months or even 
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Immigration Security Checks — How and Why the Proems Works 



several years to resolve. Bveiy IJSCIS District Office performs regolar t^views of the pending caselwd to 
dstcrmme when c^es have cleared Mid are ready to be decided, USCIS does not share infonrmtiora about the 
records match or the oatore or status of any investigation with applicants or (heir rtspresiaaUtives, 
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National Name Check Program— Frequently Asked Questions 

How long will it take for my name check to be completed? 

The iength of time it takes for a name check to be completed varies from name to name. Normally. 
a name is submitted by an agency, such as ttie United States Citizenship md ImmigrBtiofi 
Services (USCIS), on a data tape. The National Name Check Proyam (NNCP) rerafves over 
62,000 name checks every week, with over a7,0M coming from USOS on a weekly basis. When a 
data tepe comes in, the names on the tape are eiectronlcaliy checked against the Federal Bureau 
of investigation's Universal Irutex (UNI). Ttie searches seek all instances otttie indtvidu^'s name 
appearing in hoih main files and reference files. A main file name is that of an individual who is, 
himself/herself, the subject of an FBI investigation, whereas a reference is someone whose name 
appears in an FBI Investigation. References may be a 



The majCMity of name checks submitted on a data tape are electronically checked and returned to 
the submiWng agency as having 'No Record" within 48-72 hours. A "No Record" indicates fiiat me 
FBI's UNI database contains no identifiable infomnation regarding a particular individual. Duplicate 
submissions (i.e., identically speiled names with identical dates of birth submitted within the last 
120 days) are not t^ec*;^, and the duplicate findings are returned immediatdy to the submitting 
agency. 

A secondary mariuai name search conducted within 30-60 days usually identifies additional 
requests as having a "No Record," The remaining name checks (tjsually about 10% of the name 
checks ohgtnaily submitted) are identified as possibly being the subject of an FBI record. At that 
point, the FBI record must be retrieved and nsvievifed. If the record is available in the FBI's 
electronic record keeping system, it can be reviewed quickly. If not, flie rdevant infonrtatton must 
be reWeved from an existing paper record. Review of this information determines whetiier the 
information is positively identified wi&i the name oheck request. If the infomiation is not identifled 
wi^ the requ^t, the request is dosed as a "No Record," and the requesting agency is notified as 
such. 

The average time required to retrieve and ravlew an FBI rsci^d for possible information rdated to 
a rrame check request ts case specific—it defends on the number of files an analyst must obtain 
(whteh is dictated by the numt>er of "hits" on a name), the location and availability of those files, 
and Ihe amount of information contained in a file. If a file is stored locally, an analyst wiN be able to 
obtain the file wiftin a matter of days. If a file is located in a field office or other FBI locafkDn, the 
applicable infomnation must be rei^uested from that location. There are over 265 different FBI 
locations that could house information pertinent to a name check request. If a file is electronjirally 
available, an analyst will have immediate access to that file. Additionally, once an analyst receives 
the file, or the pertinent information cwitained in a flJe, the analyst must review it fw possible 
information related to the name chteck request. 

Many times, the delay associated with the processing of the remaining name ah&cks is not Ihe 
actual time it fakes to process a name chock, but the time it takes for an analyst to get to the name 
check request in order to process it. This is due to the conslait volume of name checks, several 
million each year, combined with the FBI's OJrrent work on processing residual name checks from 
3 batch of 2.7 million requests submitted by USCIS in December 20D2, as compared to the 
NNCP's limited resources. Less than one percent of the requests are identified with a file 
containing poss&le derogatory Information. If applicable, tfie FBI then fonwards a summary of the 
derogatory infonmation to the requesting agency. It is important to note that the FBI does not 
adjudicate the name c^eck requests, but only provides available inforniation to a requesting 
agency for its adjudication process. 



ex. A-'i 



ttn'//vinvw fht ictnv/n(^cji?/na1 



,init\n%tTn^r''hf'f^ fifrvi 
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How can I have my name eteck expedited? 

The FBI tries to process its oldest name t^ecks frst Customer agernites will occasionaSly recfuest 
expedfted handling of specific name checks. Criteria used to detarmine which name ch^:te 
receive expedited handling are internal matters of each customer agency. The FBI does request 
that the number of expedited cases be kept to a mtnimijm in fairness to the other padding name 
chBck requests. Because each customer agency determines which name checks are expedited, 
contacting Congressional representatives, the FBI's OfSce of Congressicmal Affairs, or the NNCP 
will only further tie up vital resources and will not contrfeute to the expediting of a name check. 

Does contacting my Congressional representative expedite my name check? 

No, the customer agancy determines expedited handJing. The FBI's policy is to be responsive to 
our customer's needs given the limits of (xjr rsMurces, Re-prioritlzatkHi fiwi muUipie sources 
would convolute the customer agency's abil% to manage their priori^ cases. 

Is there a fee I can pay to expedite the proems? 

No. Proc^slng times are a function of the volume of work versus the resources ttiat can be 
applied to the task. Paying an additional fee would not speed up the name check process, 

1 am aware that some name ch^ks have been completed that were submitted to th« FBI 
after cases that remain pending. Why are the name checks not handled in the order in 
which they are received? 

The vasi majority of name check requests are completed in less than 60 days. Of those remaining, 
the FBI fries to complete the oldest name diecks first. The time to complete any given name chedc 
varies. There are many factors that impact prtK^ssing times such as the number of files to retrieve 
and review, a file's location artd accessibility, case status, and workload alt impact proces^ng 
times. Another factor that might d^ay the processing of a name check request on a first in/fim out 
tjasis is the number of requests for expedited handling received ^m a customer agency. 

My Freedom of InfonmationjPrivacy Act request to th& FBI resulted in a "no record" 
response- Given that, why is my name check request still pending? 

Freedom of information and Privacy Acts (FOIPA) requests are sometimes ccRitused with name 
ched< requests. FOIPA provides copies of FBI files relevant to a specific FOIPA request. For 
FOIPA, the FBI search uses the name or siformation as provided in the FOIPA request. A FOIPA 
search determines whether there is an investigative file associated with an individual— a "main file" 
search. For a name check, "main fdes" and "refer^ce files" are both checked, in an effort to 
protect our riational security, in addltkjn to searching a name in a multitude of combinations. 

Who can 1 call to check on ttie status of my name check? 

The FBI will only respond to status inquiries fl-om its customer agencies. Please contact ihe 
organization receiving your origrta! application. In Citizenship m<i Immigration cases, contact 
USCIS for the status. 

Accesssl^l^ I ^uleiwltifig I FirstGov | FreeiJom of IfrfDfmation Act I Links i Pnvacy Fohcy 1 White House 
FB(.gov is m enif^lsrfte otflw U.S. Feciftral Owwrsnemt, U.S. Departmenl of Justice. 



ttD;//www.fbi.env/nat'e2/na1iona'[riamft(ihftr.k htm 
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National Name Check Program 

Mission: TTie National Name Check Prc^ram's (NNCP's) mission is tn 
disseminate information from FB! files in response to name check 
requests received from federal agencies including internal offices 
within the FBI; components within the legislative, judicial, and 
executive branches of the federal government; foreign police and 
intelligence agencies; and state and local taw enforcement agencies 
vi/fthin the criminal justice system. 

Purpose; The NNCP has ite genesis in Executive Orda- 10450, issued 
during the Eisenhower Administration. This executive order addresses 
personnel security issues, and mandated National Agency Checks 
(NACs) as part of the pre-employment veffing arwi trackground inv^tigation process. TTie FBI is a 
prknary NAC conducted on ail U.S. government employees. Since Septemlser 1 1ft, name check 
requests have grown, with more and more customers seelting background information from FBI 
files on individuals before bestowing a privilege — wheth^ that privilege is government employment 
or an appointment, a security clearance, attendance at a White Hcsjse funt^ictfi, a Gr^n card or 
naturalization, admisstoh to the bar, or a visa for the privHeg^ of vtsffing our hom^and. More thari 
70 federal and state agencies regularly request FBI name cliedts. In addition to si^wig federal, 
state, and iocal govemnrient customers, the NNCP conducts numerous name sear<ttes in direct 
support of the counterintelligence, counterterralsm, and homeland security efforts of the FBI. 



Function: The employees of the NNCP review and analyze More Information 

potential identifiable documents to determine whether a specific . Frequently ;^ked i^estions 
individual has been the subject of or mention^ in any FBI - Ex^utive Ortier i045Q 

investigation{s), and if so, \A^at (if any) r^e\mnt information rr^y be 
disseminated to the requesting agency. It is important to note that 
the FBI does not adjudicate the final outcome, it just r^orte the 
results to the requesting agency. 



Cxmores:^<»ia) TesMmonyj 

- OavkJ Hardy lfi»23-i03 

- Robert Garrity 07-10-03 



Source of Data: The NNCP conducts manual and electronic searches of the FBI's Central 
Records System (CRS) Universal Index (UNI). The CRS enmmpasses the centralized records of 
FBI Headquarters, field offices, and Legal Attache offices. The CRS contains all FBI investigative, 
administrative, personnel, and general t^les. 

NNCP Process Step-ijy-Step: 

■ .'^ency/entity submission to the FBI's NNCP, Submissions are accepted via magnetic tape, 

hard copy, telephone, or fax. 
« EIectr(mic "batch" submissions are searched against the UNI. The majority of the batch 

names are electronicaily ngtumed as "no record" with 48-72 htxjr^. A "no record" indicates 

thai the UNi database contains no identifiable information regarding a particular individual. 

The UNI is searched for "main files*, files w^ere the name of an individual is the subject of 
' an FBI investigation, and for "reference flies", ftles vrftere the name being searched is just 

mention^ In an investigation, 
a A secondary "manual" seardi Qf residuals from the batch run identifies an additional numl>er 

of names as a "no record" response. 
M The remaining paper files and/or electronic files are reviewed to ensure they are gennane to 

the name check request. 
m identi^able files are then analyzed for relevant or derogatory infonmation that may be 

disseminated to the requesting agency/enttty. Approximately 1 percent of the requests are 



1In-;7w\vw rhi vnv.'lin/nfltmnnlnfiTD^rliCTl; htm 
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determined to contain possible derogatory informstion, if applicable, the NNCP forwards a 
summar/ of the irformalion to the submitting agency/entity. 

Growth of the Name Check Program: Post September 1 1 , 2001 , the number of incoming nane 
ctiecks has increased to above pre-6/1 1 levels; 



FY 01 

Incoming Name- 



Checks: 2,771.241 3,2B8,01d 6,309,346 3,884,467 3,346,435 

Freedom of Information and Privacy Act (FOtPA) vs. Mame Ch^k: Freedom of Information 
and Privacy Acts (FOiPA) requessts are sometimes confused with name check requests. FOIPA 
provides copies of FBI files relevant to a specific FOIPA request. For FOIPA, the FBI search uses 
the name or information as provided in the FOIPA request, A FOIPA search determines whether 
there is an investigative file associated with an individual — a "main file" search. For a name check, 
"main files" and "reference tBes" are tioth checked, in additjon to seaK^ing a name in a multitude 
of combinations. 

Major Contributing Agencies: The FBI's NNCP Section provides services to more than 70 
federal, state, and local governments and entitles. Although most name checks are conducted for 
each agency on a fi)^t-in, fir^t-out basis, ttie contributing agency determines the order of resolution 
for priority, project, or expedite t^ses. The foliowing are ttie major contributing agendes to the 
NNCP: 

■ tJ.S. Citizenship and Immigration Services - Submit name check r^uests on individuals 
applying for the following benefits: as^um, adjustment of staitjs to legal permanent resident, 
naturalization, and waivers. 

■ Office of Personnel li/lanagement - Submite name cheiid^s r^uesls in order to determine an 
indivlduafs suitability and eligibility in seeking employment with the federal govemment. 

■ Department of State - Submits FBI name chet* requests on individuals applying for visas. 
Not all visa matters require FBI name checks, 

Ac-cessiWiHy | eRjlemakir^ ) Fij^lGov ] Fr^(ton of Intofmsiitxi Acl ] Unln.^ \ Prtvacy Policy ] lA^ite Hou»« 
FBl.gov is an aUk^ sUte of fha U.S. Federal Go^rnm^il. U.S. D^ami^nt of Juaii^. 



tto://wv.'w.tbi.POv/hn/na1]mialTiarnRrthfir.l^ htn 
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US.Cidzeiiship 
and Immigration 
Services 



Avgasi 4, 20O4 

Interoffice Memorandum 

To: REGIONAL DIRECrORS 
DISTRICT DlRBCrORS 
SERVICE CENTE3a DIRECTORS 
NATIONAL BENEHI^ C 




R-ora: WiUiam: 

Assod^e Khra^tor cf Operations 



Re; R^uiM^ Secimty CS««;lcs 



TMs nffinjocanton updates and explains exiaing |xtory tegadii^ r^nii^ ^cui% checks. Field Offices are 
renumled Ifeat prior to issuing docuineQtetioai evideodng or resulting from a grant of laiivfiii peanra;Kfflt 
lEddeitt (UU) status or asylum, including an 1-551 Alien Docirmeatation IdCTtife:aticai Technology Stamp 
(ADIT), an asylee-endorsed Arrival/Departure Record (1-94), or an Eii3|)loym«it Aothoriaation Document 
(EAD) based upon 8 CFR 274a. 1 2(a)(5), all of the secutiQ' cbtx^cs hsted below must be completed. These 
checks must be accom^shM in all circumstances, wh(Hiift-lhe fcwl graia of LPR status or asylum has been 
given by U.S. adzemhip and Immigration Service (USDS) or the Executive Office for Immigration Rea?tew 
(BOIR) as a form of relief from jwanowl. & those instances when USCIS is unsure whethar the ^pn^riate 
Security Chs^ks have been coMtocted, the following checl^ must be coit^leted by USOS. 

bto^gency Border Impection System (IBK). ISIS is a nmlti-^ency effort stoted by tl^ Immigratiojt and 
Naturalization Servke, Ifepaitment of Agricutture, US CintosM Service, doi the Dejaitincnt of Stae. 
Twenty-four indivMual i^aocics have contcibided mfcsm^cw to this Icwkout system. An IBIS queiy also 
includes a check of the J^fflial Crime InfOTmatioo Center (NCIC), managed by the Federal Bun^u of 
Investigation (FBI) fee federal, stale, and local law cffiforc^Knt aitities to share data concwning waited 
persons, crinnnals, persons of interest, and routine l^al administrative matters. 

Ten-priot fingerprint. This check is corcpleted tiwough the taMng of fingerprints at the local Ampliation 
Support Center (ASC). "Hie CMminal Justice Information Services (CHS) Dmsim of the FBI conducts 
FingaT>rint Backgnamd O^U thrm^ the submission of fingerprints sai a s^rcb of the FBI's Crinunal 
History Master File. The I^^^icpint Background Chedt: wtU include only infcmiation that has been 
submitted to the FBI by ItxraL smc, federal, or int«»atimal crirtmal justice agoici&s. In addition to the 
fingerprint search, a nBnm ^aicb. ody is conducted against tbt NdC Qmi$ and Terrcrist Organization File. 

FBI NanK Check. ITiis check is cooducted against two Msparate (kuim^s. A VSmn Index searoh matches the 
^jplicant' s name agaii^ flK name of people wiio are, or haw be^i, the subject cf an investigation; a 



£<. A-S- 
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Required Security Checks 
Pag62 



litotoigh >/bt may ncA be the subject of the iave^gatico. 



IS tiiat t^^pear in mv^|&ttve rqtcuts, even 



Fflllo^^t^ the a^c]G ofStpinaibsst 1 1, 2001, kw Wtfarceoasnt and inteUifeoce agoK;!^ h 
irrfottMion J^amiig. An IB^B cte^ jcrfarnasd today provides information from nirmaxai^ enforcement and 
intelligence agencies. As a result of these efforts, it is no tcmger necessary for USOS to conduct a separats 
Ceniial intelligence Agency (CIA) Check. EfiFective immediately field offices may discontinue tiie practice 
of wdting 60 days f<flr a response firom the QA. 

If you have any questitjos nfgai^Ur^ tMs nE^ntarandnm, please contact Patricia Nolin, Reld Operations, sit 
202/514-2981 
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MAl^^'^^^UB 




t,.ouniu af ^Matrii 

% ^^ r^^Mrtj L^n^Jor oMl^i CLi6U^^ mUkUr ^ pri^d^ Ja^uL rJk; p^.i^^ M U «n officer of,, ^^iou^ 
</iL ceartofcru^Ji^pfmt,jo^U^^ ofll,^ c^uM ^ af^^l, J^^d^o of lL dutrUk tf^>^, t»,d pr^UU co^.b, }J^^ ^ iL. 
et,»rU, j>^iUc« ^f ^ p^^^!^, i-dUndjtuUce ^>f iL poaCA, of JaJ^^ iir m^^isirat^ of a. f&Lrd coi^rUf ikii iUU. 

Lj reeling.: 
JdOHAMMM} yji)tYAZ and GXZELA RODRIGUEZ 



.Jr^L L. r.hrn & A. C...L^ CU of .M.r.U C>^k, ^«^, -^ ^^ M L^ of p>rfor,nl^ tL. ^r.U.^, 



U:43PM., %.,mi,rn, 2003. 



m 






Jou WJcd 



2),^«/y 



16460 JJ^^ 3 
^p,Mm«d 703 
laU.. JX 77598 



6)(.C 
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ZJhk ^^riJUi ilmljr h^vit itniiad tti nttiffkl^v ike pafiltti tutmud on (kt feoni oftkii lUetti^ », 

November 14, 2003 , 




Judjkie Lotile Pitta 



P^tJ^V^YU. 



Justice of tiie Peace, Pet. S-2 



Eoiiaton, Harris County, Texas 



U/U/03 1?0000W1 VU,^ 






Section 2.201 Fra% Code, Ifa mjra^ecMemonyhasnotbeeMajnductBdbeforemc SUtday afbffthedate 

tte uianiage licai^ expii^i. 

This licd^se is uel valki for s«vaity-two (72) hwre; ^om the lime oVtsm^K^. 

Ai:<Mnpudcd b> TDH M^iM ja t«qmrc^ ly Serttoa 2-OW ( t ) <4> f )m% Codii, 
Forni No. CC^a^-31^ CRirv. 09') 0/971 
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O-S. D^artinent a(S 



OMB'm. lli54MS66 

BIOGRAPHIC INFORMATION 



C;!T> AMtl eOLWTFRVO? SISTH 



FAYYAZ. Mohammad KhBltek/Mohemmad KhaSah 



KHATTAK 
„„^f SULTANA 



FIRST MftPi«E DATE. CTTV *f«l COUNTRY OF W! 

Mohammad 06/20/1956 Peshawar, F 
Akbar 01/01/1957 Peshawar, Pakistan 



RODRIGUEZ 


JGizfila 108/07/1978 


Brownsville 
USA 


11/14/2003- HoiKton.TX 


,«^*^^.«w^..«^.«,^, 


Fiasr 


*^^ 1 setNaAra | datk a f'LACg c 


F WARRLAGE | DATE AMD PLACE OF Tf^ftWrWATtOM O? fcWRJAQE 




None 










■■ 




1 


APPL(CA^fT^ RESlDSisCS uWT Ff^E YEARS. US 


T *^ESENr «fflRESS ¥IRS1 


-.-^t 


. . mrm [ — _uc 





I 754Nonnandy#1418 



:■ 16460 H^hway #1603 



■ 1646Q Highway #703 



D ec. 



AP PLICAMT'S LAST ADDRESS QiJTSlDE T riE UN, TED 



JiBOVM^EGRSTAT^ 



! «OHTH ■i'EAf' 



e F^ Kha^vstri, Nowshea District Peshawar 



IF NONE, so STATE) LIST PRESeNI EhyLOYMEfJT 



SCCayATtON ^g^CJFY) 



9088 Wesl Loop South. Houston, 17: 



2622 Nasa Rd„ Seabrook, Te>as 



j De^iv8?y Driver iSept. 



Pshow beiow laEl^ccupaBca^ aixoad if not shown above. {Indutte ^1 Marmaii o n requssted abo ve.) 
None 




A PPT ir^ A NT ■ BE SURE TO PUT YOUR NAME AND ALIEN REGISTRATION NUMBER IN 
■^-T X J^X\_-jr^i^ X . ^^p Bf^v nUTLlNED BY HEAVY BORDER BELOW. 



COMPLETE T>ilS BOX i<^liml^ ^^ 

FAY>'A2 



fx. P 



iF^tfiii G-S25 .*i {Re¥, 



